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Indigenous Peoples and the World Bank Group
l. Introduction

The International Bank for Reconstruction and Development (“the World Bank” or
“the Bank”) was established as an intergovernmental organization in 1944 with the primary
mandate of financing reconstruction and facilitating economic development post World
War Il. This mandate has been reinterpreted a number of times over the years culminating
with a professed focus on poverty alleviation today." While not true for all of its activities,
poverty alleviation has largely been equated with economic growth and heavily
influenced by neo-liberal economic principles. This is particularly the case for the Bank’s
structural adjustment programmes and other non-project based interventions, such as
technical assistance loans aimed at revising legislation and government policy.

As of May 2001, 184 countries were members of the Bank. By virtue of the Bank's Articles
of Agreement, an international treaty that acts as the constitution of the organization, and
as a precondition to membership in the Bank, these countries must also be members of
the International Monetary Fund. The Articles of Agreement vests ultimate decision
making power in a Board of Governors and a Board of Executive Directors, including the
authority to interpret the scope and meaning of the Articles.> There are presently 24
Executive Directors, five of which are appointed by the USA, Japan, Germany, France and
the UK, being the countries holding the largest capital shares in the Bank, while the
remainder are elected by the Governors representing the other 179 member states.
Voting rights in the Bank are weighted according to the amount of capital shares held by
each country. The USA by itself, as the largest donor, initially held over 37 percent of the
voting power and today holds 16.50 percent.

A number of other institutions have been created and today form what is known as the
World Bank Group (“the WBG"). These include the International Finance Corporation (“the
IFC"), which was established in 1956 to provide financing for private sector entities
working in developing countries rather than governments; the International Development
Association, established in 1960 to provide grants to some governments rather than loans;
and the Multilateral Investment Guarantee Agency (“MIGA”), which provides investment
guarantees including political risk insurance to private sector bodies working in
developing countries. The Bank is also a specialized agency of the United Nations by virtue
of a 1948 Relationship Agreement with the UN Economic and Social Council. As such it is
also a member of and active participant in the Inter-Agency Support Group to the UN
Permanent Forum on Indigenous Issues and participates in other UN bodies, including the
Working Group on Indigenous Populations.

The WBG is one of the largest financers of development projects and activities in the world.
In 1999-2000, for instance, the Bank’'s cumulative lending alone was US$162,789 million.
The WBG also styles itself as, and is perceived by some to be, the world’s pre-eminent
development institution. Therefore, in addition to the amount of funds lent or granted, it
also wields substantial influence over other actors in terms of policies and ideas. This
applies to both governments and private sector entities alike. With regard to
governments, for instance, the Bank has supported the revision of mining and petroleum
related laws and institutions in over 100 countries in the period 1990-2003. These
revisions almost always focus in liberalizing the sector and creating incentives for foreign
investment, while at the same time often reducing the regulatory powers of the state. In
the private sector, more than 29 of the world’s largest commercial banks have adopted the
IFC’s policies on environmental and social issues and apply these to the projects they
finance. Industry groups or specific companies also often reference and apply WBG
standards to their activities and projects.



Given the global reach of its activities and its influence on other actors, it is not surprising
that the WBG often affects indigenous peoples, both directly and indirectly. In some cases,
indigenous peoples are affected by a specific project financed by the WBG, in others they
are affected by programmatic lending, such as structural adjustment or technical
assistance loans. Most attention has focused on project lending as it affects indigenous
peoples while the impact of programmatic lending has not been sufficiently critiqued.
This is a serious omission given that until recently World Bank programmatic lending
comprised around one half of the total amount of financing provided by the Bank and has
a much greater impact that specific projects.

This paper focuses on the impact of WBG activities on indigenous peoples with a particular
focus on the policies adopted by the WBG to mitigate adverse impacts on indigenous
peoples. Section Il addresses the World Bank and its policies that deal directly with or
affect indigenous peoples. Section Ill focuses on the IFC's draft policy on indigenous
peoples. Section IV provides a brief overview of the nature and extent of indigenous
peoples’ engagement with the WBG. Finally, section V identifies and discusses a number
of issues concerning future strategic engagement.

Il. The International Bank for Reconstruction and Development

Since the early 1980s, the World Bank Group has adopted a number of policies -
referred to as safeguard policies - designed to mitigate harm to indigenous peoples in
WBG-financed projects. In 1981, it published a study entitled Economic Development and
Tribal Peoples: Human Ecologic Considerations, which sought to provide guidelines for Bank
operations.* It states that the Bank should avoid “unnecessary or avoidable encroachment
onto territories used or occupied by tribal groups;” ruled out involvement with projects
not agreed to by indigenous peoples; required guarantees from borrowers that they
would implement safeguard measures; and advocated respect for indigenous peoples’
right to self-determination.’

The first formal policy followed a year later in 1982 and was called Operational Manual
Statement 2.34 Tribal People in Bank-Financed Projects. Although OMS 2.34 was adopted in
response to “internal and external condemnation of the disastrous experiences of
indigenous groups in Bank-financed projects in the Amazon region,” it failed to
incorporate many of the protections proposed in the 1981 study. Moreover, an internal
implementation review conducted in 1986-87 found that only two out of thirty three Bank
projects substantially complied with the policy.”” Implementation failures and sustained
criticism of Bank projects by indigenous peoples, NGOs and others,® led the Bank to revise
and update OMS 2.34, concluding in 1991 with the adoption of Operational Directive 4.20
on Indigenous Peoples (“OD 4.20").°

OD 4.20 strengthened Bank policy on indigenous peoples by requiring indigenous
peoples’ informed participation; accounting for indigenous preferences in project design;
strengthening domestic legislation on indigenous peoples’ rights; paying special attention
to securing indigenous land and resource rights; and developing specialized Indigenous
Peoples’ Development Plans to provide for culturally appropriate benefits and mitigation
plans in all projects affecting indigenous peoples.” While OD 4.20 was an improvement
over its predecessor, it did not assuage critics of Bank projects, especially since compliance
with the policy was inconsistent at best."

OD 4.20 was the subject of a protracted and contentious revision process and was
replaced in May 2005 by Operational Policy 4.10 on Indigenous Peoples (“OP 4.10” or “the
OP”). This new policy, which now only applies to the public sector arm of the WBG, is
technically a conversion of OD 4.20 to a new policy format rather than a full blown



revision.'? Drafting commenced in 1996" and a draft for discussion was released to the
public in March 2001."* A number of other drafts were subsequently produced.” These
drafts were repeatedly and vigorously repudiated by indigenous peoples for being
inconsistent with their internationally guaranteed rights and for offering few meaningful
guarantees in relation to Bank-financed projects.'® The same was also the case for the final
policy which was adopted on 10 May 2005. The IFC will continue to use OD 4.20 until it
adopts its new standards in early 2006.

Indigenous peoples have consistently demanded that WBG safeguard policies must, at a
minimum, provide for their right to free, prior and informed consent, recognition and
protection of territorial rights, self-identification (as the fundamental criterion in
determining the peoples covered by the policy), a prohibition of involuntary resettlement,
and respect for indigenous peoples’ right to self-determination.”” They explain that in
many cases they continue to experience severe negative impacts and human rights abuses
in relation to WBG projects and therefore a strong and effective safeguard policy that is
grounded in and consistent with international human rights law is needed. Negative
impacts and abuses have also been identified in internal WBG performance evaluations,'®
and documented by NGOs and intergovernmental human rights bodies.” WBG studies
also have recognized that indigenous peoples “have often been on the losing end of the
development process.”*

The United Nations Permanent Forum on Indigenous Issues, the body responsible for
overall coordination of UN system activities relating to indigenous peoples, has echoed
indigenous peoples demands by recommending in 2003 that the WBG

Continue to address issues currently outstanding, including Bank implementation
of international customary laws and standards, in particular human rights
instruments, full recognition of customary land and resource rights of indigenous
peoples, recognition of the right of free, prior informed consent of indigenous
peoples regarding development projects that affect them, and prohibition of the
involuntary resettlement of indigenous peoples.”!

Indigenous peoples also point to the WBG's own evaluations that demonstrate that it
repeatedly fails to adhere to its own policy prescriptions on indigenous peoples and that
for this reason compliance, enforcement and grievance mechanisms must be built into
policies and incorporated into project instruments and loan agreements if safeguards are
to be meaningful and effective. A 2003 WBG review of OD 4.20, for instance, found that it
was only applied, fully or partially, in 50 percent of projects affecting indigenous peoples
and of those only 14 percent had the required Indigenous Peoples Development Plan.?
Another WBG evaluation found that

Project results for [indigenous peoples] were not as satisfactory in the energy and
mining, transportation, and environment sectors, which comprised 65 percent of
Bank commitments evaluated for this second phase, and include projects with
significant potential to harm IP. The majority of these projects neither mitigated
adverse effects on IPs nor ensured that they received an equitable share of
benefits;

The evaluation also found that only 38 percent of a sample of WBG projects which did
apply the policy satisfactorily mitigated adverse impacts and ensured benefits for
indigenous peoples.*

WBG staff has responded to indigenous peoples’ demands by stating that that such
measures cannot be included in WBG policies at least in part because the WBG is
prohibited from addressing the full range of human rights issues by its Articles of
Agreement,” which requires that it not interfere in the “political affairs” of its members.?



Indigenous peoples counter that in contemporary international law, human rights are not
considered to be domestic political affairs, but are of international concern, and at any rate
that, since 1991, OD 4.20 has had as its stated “broad objective” ensuring “that the
development process fosters full respect for their dignity, human rights, and cultural
uniqueness."”

A United Nations study concluded that if the WBG’s position on human rights “were to be
considered legitimate, it would seriously erode the international rule of law."”? The views of
the present General Counsel offer some encouragement that the WBG may review its
position on human rights. In February 2004, he stated that the WBG “can and must take
into account human rights violations in its process of making economic decisions.
Moreover, because of the way international law has evolved with respect to concepts of
sovereignty, and the range of issues that are considered to be of global concern, in doing
so the Bank will not fall foul of the political prohibitions of the Articles.”*

A. Operational Policy 4.10 on Indigenous Peoples of 10 May 2005

With this background in mind, this section summarizes and comments on selected
provisions of OP 4.10 of 10 May 2005. The OP will likely be the standard applied by the
public sector arm of the WBG for the next decade or more. Special attention is devoted to
the use and meaning of the language ‘free, prior and informed consultation resulting in
broad community support’ because in many respects the efficacy of the protections set
forth in the OP may turn on its interpretation and use in practice.

1. The ‘Preambular’ Paragraphs

Paragraph 1 provides that OP 4.10 “contributes to the Bank’s mission of poverty reduction
and sustainable development by ensuring that the development process fully respects the
dignity, human rights, economies and cultures of indigenous peoples.” This statement can
be read two ways: as a conclusion - i.e., the OP as it presently stands does now ensure that
the development process fully respects indigenous peoples’ dignity, human rights, etc,, or;
as a forward looking statement requiring that interpretation and implementation of the
OP should be consistent with indigenous peoples’ dignity, human rights, etc. If it is the
former, this is a dubious assertion as the OP itself clearly does not fully respect indigenous
peoples’ human rights, economies, and cultures. If it is the latter, the OP should be
interpreted and applied so as to fully respect indigenous peoples’ cultures, human rights,
dignity and economies. This language is significantly different that OD 4.20, which states
that fostering full respect for indigenous peoples’ dignity, human rights, etc., is a broad
objective of the OD itself.

Paragraph 1 also states that for all projects proposed for Bank financing that affect
indigenous peoples, the borrower must engage in free, prior and informed consultation
(“FPICon”) with indigenous peoples.® It continues that the Bank “will provide project
financing only where [FPICon] results in broad community support to the project by the
affected Indigenous Peoples.” The definition and application of FPICon and ‘broad
community support’ are key issues requiring clarification in the OP and may in large part
determine whether the OP can be an effective safeguard for indigenous peoples’ rights
and interests. FPICon and broad community support are addressed in detail below.

Paragraph 1 further provides that Bank-financed projects will include measures to avoid
potential adverse effects or where avoidance is “not feasible” to “minimize, mitigate, or
compensate for such effects.” In relation to this, in the past the Bank has often determined
feasibility in solely economic terms, i.e., avoidance is not possible because it makes the
project infeasible by raising costs. Finally, paragraph 1 provides that Bank projects will be
designed to “ensure that Indigenous Peoples receive social and economic benefits that are



culturally appropriate and gender and inter-generationally inclusive.” For many
indigenous peoples, the term ‘inter-generational’ includes ancestors and future
generations: if the Bank is to fully respect indigenous peoples’ cultures, such relationships
must also be respected. Most likely, however, the OP is referring to generations in the
sense of youth, adults and elders.

Paragraph 2 explains that the Bank recognizes that indigenous peoples’ cultures and
identities are “inextricably” related to traditional lands and resources and, therefore,
“different risks and impacts can be expected in development projects.” It also
acknowledges that indigenous peoples often have limited ability to assert and defend
their rights and interests at the domestic level and to participate in and benefit from
development. Finally, consistent with the Final Declaration of the 2002 World Summit on
Sustainable Development, it affirms that indigenous peoples “play a vital role in
sustainable development,” and that their rights are receiving increased attention and
recognition in domestic and international law.?’

2, Self-identification/Definition of Indigenous Peoples (Paras. 3 and 4)

The OP does not employ a specific definition of the term “indigenous peoples” as does OD
4.20. Instead, it states that there is “no universally accepted definition” and therefore, it
will “not define the term.”? Paragraph 4, however, states that for the purposes of the OP,
the term “indigenous peoples” refers to “a distinct, vulnerable, social and cultural group”
possessing a number of characteristics in varying degrees. These characteristics include:
self-identification as indigenous and recognition by others; “collective attachment” to
distinct habitats or territories and the natural resources therein; the presence of
“customary cultural, social, economic or political institutions” separate from those of the
dominant society; and, an indigenous language, often different from the national
language.

Paragraph 4 further provides that indigenous peoples who have “lost collective”
attachment because of “forced severance” remain eligible for application of the policy.
Footnote 7 defines collective attachment to mean “that for generations there has been a
physical presence in and economic ties to lands and territories traditionally owned, or
customarily used or occupied by the group concerned, including areas which hold special
significance for it, such as sacred sites. ‘Collective attachment’ also refers to the attachment
of transhumant/nomadic groups to the territory they use on a seasonal or cyclical basis.”
Forced severance is defined as

... loss of collective attachment to geographically distinct habitats or ancestral
territories occurring within the concerned group members’ lifetime because of
conflict, government resettlement programs, dispossession from their lands,
natural calamities or incorporation of such territories into an urban area. ... “urban
area” normally means a city or large town, and takes into account all of the
following characteristics, no single one of which is definitive: (a) the legal
definition of the area as urban under domestic law; (b) a high population density;
and (c) a high proportion of non-agricultural economic activities relative to
agricultural activities.

This definition of forced severance is highly problematic for a number of reasons. First, loss
of collective attachment “within the concerned group members’ lifetime” probably refers
to a period of 50-80 years, and therefore would exclude loss of lands and resources
predating this period, lands and resources with which indigenous peoples most likely
continue to maintain a variety of relationships. Second, the definition of urban areas
would exclude non-legally designated areas, smaller population centers or population
centers with a high proportion of agricultural activities. Colono or migrant communities



established on indigenous lands in the Amazon, for instance, would not qualify as urban
areas under the policy and, assuming that such colonization did not occur outside of the
lifetime of the members, unless this could be characterized as “dispossession from their
lands,” would not qualify as a forced severance.

Finally, paragraph 4 provides that determinations of whether indigenous peoples are
affected by a Bank project, thereby triggering the application of the OP, “may require a
technical judgment (see paragraph 8).” Paragraph 8 contains the screening procedures
through which the Bank determines the presence of indigenous peoples in a project area.
In making this determination, the Bank will seek the opinions of “qualified social scientists
with expertise on the social and cultural groups in the project area.” The Bank will also
consult with indigenous peoples and the borrower government on this issue and the Bank
may choose to “follow the borrower’s framework for identification of indigenous peoples
during project screening when that framework is consistent with [the OP]L.” In other words,
the Bank may choose to follow national law and policy related to the identification of
indigenous peoples if it decides that that law and policy is consistent with the
requirements of the OP. Self-identification is clearly not the primary or only criteria that
the Bank will assess to determine the presence of indigenous peoples for the purposes of
applying the policy and the potential use of national law definitions could be very
problematic.

3. Use of Country Systems (Para. 5)

Draft paragraph 5 was not found in OD 4.20 and represents a radical departure from
previous WBG practice. It may also represent a substantial weakening of the safeguard
policy system and raises a number of questions about the continued applicability of the
Bank’s complaints mechanism, the Inspection Panel.® It reads:

If the borrower has a system that recognizes and protects the rights of indigenous
peoples and provides an acceptable basis for achieving the objectives of this
policy, the Bank may rely on that system. In deciding whether the borrower’s
system is acceptable, the Bank assesses the system and identifies all relevant legal,
policy and institutional aspects that need to be strengthened. Aspects thus
identified must be strengthened by the borrower prior to the Bank’s agreement to
rely upon the system to achieve the objectives of this policy.

This approach will essentially permit a borrower, provided the Bank approves, to apply its
national legislation in Bank-financed projects instead of the Bank’s operational policies.
Note particularly that, in order to be approved by the Bank, the borrower’s legislation need
only comply with the objectives of the OP rather than the substantive requirements; this
may allow much weaker standards to be applied to a project. Concern about this
approach is sharpened given the nature of preliminary Bank papers on using country
systems.>* A draft operational policy called Piloting the Use of Borrower Environmental and
Social Safeguard Policies, Procedures, and Practices in Bank-Supported Projects, for example,
states that

The Bank considers a country's relevant safeguard systems to be equivalent to its
own safeguards policy framework if they are designed to achieve the objectives
and adhere to the operational principles set out in Table A1 [see explanation
below]. In determining equivalence, the Bank may take account of agreed
improvements in the borrower’s systems that take place under the project
concerned, including Bank-supported efforts to strengthen relevant institutional
and human capacity, and incentives and methods for implementation. In addition,
the Bank assesses whether country implementation practices, track record, and
capacity going forward are acceptable.*®



Among others, this language appears to sanction projects based on country systems, even
where these systems are not equivalent to the Bank’s safeguard framework provided the
borrower agrees to make improvements as part of the project itself. This is worrying
because borrowers have previously implemented projects without implementing agreed
upon and concomitant safeguard measures, sometimes with the acquiescence of WBG
managers, when these safeguards were mandatory prior conditions of project financing.*

With regard to indigenous peoples and determining country system/OP equivalency,
Table 1A states that the policy objective is: “To design and implement projects in such a
way that indigenous peoples (a) do not suffer adverse effects during the development
process and (b) receive culturally compatible social and economic benefits.””” The
operational principles are:

1. Screen early for potential impacts on indigenous peoples, who are identified
through criteria that reflect their social and cultural distinctiveness (including
indigenous language, self-identification and identification by others, presence of
customary institutions, or collective attachment to land).

2. Undertake meaningful consultation with affected indigenous peoples to solicit
informed participation in designing and implementing measures to (a) avoid
adverse impacts, or (b) when avoidance is not feasible, minimize, mitigate, or
compensate for such effects.

3. Provide social and economic benefits to indigenous peoples in ways that are
culturally appropriate, and gender and generationally inclusive. Consider options
preferred by the affected groups.

4. Prepare mitigation plans, including documentation of the consultation process,
and disclose them before appraisal in an accessible place and in a form and
language that are understandable to key stakeholders.*®

These statements clearly contradict what is found in the OP - note in particular the
absence of FPICon resulting in broad community support - although it should be stressed
that a footnote explains that these principles will be “updated as necessary when the
ongoing conversion of the parent policy [OP 4.10] is completed.”*

4. Project Preparation

Paragraph 6 lists a number of requirements for projects proposed for Bank financing that
may affect indigenous peoples. These requirements are:

e Screening to determine if indigenous peoples have a collective attachment to the
project area;

e Asocial assessment conducted by the borrower;

e A process of free, prior and informed consultation with indigenous peoples “at
each stage of the project” to identify their views and to ascertain whether there is
broad community support for the project;

e Preparation of either an Indigenous Peoples Plan or an Indigenous Peoples
Planning Framework; and

e Disclosure of the IPP or IPPF

Paragraph 7 adds that the level of detail needed to meet the requirements in paragraph 6
will be “proportionate” to the complexity of the project and “commensurate” with the
nature and scale of the “potential effects” on indigenous peoples, whether positive or
negative. This paragraph provides some degree of latitude to the Bank and borrower
when examining the extent to which paragraph 6's requirements must be accounted for
and implemented, and heightens the importance of adequate and participatory impact



assessments. It should also be noted that there is no requirement that indigenous peoples
participate in the impact assessments under the OP. If assessments are substandard or
omit important elements or details, the Bank may choose a minimal application of the
requirements in paragraph 6 and this is cause for concern given prior findings that
potential impacts on indigenous peoples have often been underestimated,
mischaracterized or unforeseen at the time of project preparation.*

5. Free, Prior and Informed Consultation resulting in Broad Community
Support

a. Background

Indigenous peoples have consistently demanded that WBG policies on indigenous peoples
recognize and require respect for indigenous peoples’ right to give or withhold their free,
prior and informed consent (“FPIC").*" This was also recommended to the WBG by the
World Commission on Dams (“WCD")* and, in 2004, by the Extractive Industries Review
(“EIR").* The WBG rejected recognition of and respect for FPIC in relation to the
recommendations of the WCD and the EIR and has failed to incorporate it into OP 4.10 and
the IFC's draft Performance Standards.** Instead, the WBG Board of Executive Directors
approved, in its decision on the EIR made in August/September 2004, that the standard to
be adopted and applied will be ‘FPICon resulting in broad community support’.*®

Of the twenty four Executive Directors, only a few supported full recognition of and
respect for FPIC. The Executive Director for Thailand/Indonesia, for instance, stated that
“we do emphasise the community directly affected here as the principal stakeholder that
should be recognized as the body for application of the notion of free, prior, informed
consent (FPIC)."* The German and Swiss EDs made similar statements,*” while the Dutch
ED observed that

we note a degree of ambiguity with regard to the internationally recognized rights
of indigenous peoples. ... It would be a major step forward if the Bank would
address these aspects in a still more forthcoming and creative manner; much of
what now still seems a controversy would become a new way of reconciling local
tradition and the kind of globalisation that instils universally accepted principles of
justice and participation in the operations of global players, be they industries,
Banks or international organisations. It would therefore be a better understood
signal if the approach of “prior informed consultation” would be replaced by the
recognition of a necessary process of “consensus building” in line with the “broad
support” by affected communities, including indigenous peoples that is already
accepted as a prerequisite.*®

b. What does the OP say?

As noted above, paragraph 1 of OP 4.10 provides that for all projects proposed for Bank-
financing that affect indigenous peoples the borrower must engage in FPICon with
indigenous peoples. FPICon is defined in footnote 4 as:

“Free, prior and informed consultation with the affected Indigenous Peoples’
communities” refers to a culturally-appropriate and collective decision-making
process subsequent to meaningful and good faith consultation and informed
participation regarding the preparation and implementation of the project. It does
not constitute a veto right for individuals or groups (see paragraph 10).

According to this definition, the following elements may be identified: meaningful and
good faith consultation; informed participation; followed by a culturally appropriate and
collective decision making process. Based on this definition, it appears that FPICon refers
to a process comprised of the preceding elements rather than just consultation as such



(see, however, the discussion on paragraph 10 below). Paragraph 1 continues that the
Bank “will provide project financing only where [FPICon] results in broad community
support to the project by the affected Indigenous Peoples.” Conversely, if there is no
‘broad community support’ for the project, the Bank presumably will not continue to
process or finance the project. This is ostensibly confirmed in paragraph 11, which states
in part that:

The Bank subsequently satisfies itself through a review of the process and
outcome of the consultation carried out by the borrower that the affected
indigenous peoples’ communities have provided their broad support to the
project. The Bank pays particular attention to the social assessment and to the
record and outcome of the free, prior and informed consultation with the affected
Indigenous Peoples’ communities as a basis for ascertaining whether there is such
support. The Bank will not proceed further with project processing if it is unable to
ascertain that such support exists.

Note that the Bank “pays particular attention” to the social assessment in addition to the
outcome of the FPICon process and therefore, indigenous peoples’ support is not
necessarily the decisive factor in whether the Bank may fund a project. In principle, this
same language also does not preclude the Bank from assessing sources of information not
mentioned above as a basis for ascertaining broad community support.

That FPICon resulting in broad community support is required in Bank projects is further
confirmed in paragraph 6(c), which states that all proposed Bank projects that affect
indigenous peoples require “a process of [FPICon] with the affected Indigenous Peoples’
Communities at each stage of the project, and particularly during project preparation in
order to fully identify their views and to ascertain their broad community support to the
project (see paragraphs 10 and 11).” This section adds an important requirement: that
FPICon and broad community support are required at each stage of the project. However,
in this respect, it is unclear in the OP if broad community support is required for the
development of the Indigenous Peoples Plan, clearly a stage of the project, - “in
consultation with the affected Indigenous Peoples’ Communities ..."” (para. 12 and Annex
B) — and it does not appear to be required in relation to the Indigenous Planning
Framework required in paragraph 13. This seems to be confirmed in paragraph 15 on
disclosure (see below).

While FPICon is defined in a footnote in paragraph 1 (subject to paragraph 10), there is no
definition of broad community support other than by reference to paragraph 11. What do
these paragraphs say and do they help further explain these concepts? Paragraph 10
provides that where the project affects indigenous peoples — determined on the basis of
Bank screening processes, in which indigenous peoples will be consulted, and the social
assessment — the borrower shall engage in FPICon with them. “To ensure such
consultation, the borrower:

(a) establishes an appropriate gender and inter-generationally inclusive framework
that provides opportunities for consultation at each stage of project preparation
and implementation among the borrower, the affected Indigenous Peoples’
communities, the Indigenous Peoples Organizations (IPOs), if any, and other civil
Society Organizations (CSOs) identified by the affected Indigenous Peoples’
communities;

(b) use consultation methods!! appropriate to the social and cultural values of the
affected Indigenous Peoples’ communities and their local conditions and, in
designing these methods, gives special attention to the concerns of Indigenous
women, youth and children and their access to development opportunities and
benefits; and



(c) provides the affected Indigenous Peoples’ communities with all relevant
information about the project (including an assessment of the potential adverse
affects of the project on the affected Indigenous Peoples’ communities) in a
culturally appropriate manner at each stage of project preparation and
implementation.”

The footnote associated with the term ‘consultation methods’ in sub-paragraph (b) states
that “Such consultation methods (including using indigenous languages, allowing time for
consensus building, and selecting appropriate venues) facilitate the articulation by
Indigenous Peoples of their views and preferences. The ‘Indigenous Peoples Guidebook
(forthcoming) will provide good practice guidance on this and other matters.”*

What is conspicuously absent from paragraph 10, however, is the informed participation
component found in the footnoted definition of FPICon in paragraph 1. This omission is
even more glaring given that ensuring informed participation is required in OD 4.20 and
the Bank has repeatedly stated that OP 4.10 must, at a minimum, be consistent with OD
4.20. Informed participation is a substantially higher standard than consultation and
requires active involvement in decision-making. Without explicit mention in paragraph 10
there is a real possibility that Bank staff and the borrower will mechanically follow the
requirements set forth in paragraph 10, which require nothing more than consultation
using methods designed by the borrower.

Paragraph 11, partly quoted above, provides that

In deciding whether to proceed with the project, the borrower ascertains, based
on the social assessment (see paragraph 9) and the free, prior and informed
consultation (see paragraph 10) whether the affected Indigenous Peoples’
communities provide their broad support to the project. Where there is such
support, the borrower prepares a detailed report that documents:

(@) the findings of the social assessment;

(b) the process of free, prior and informed consultation with the affected
Indigenous Peoples’ communities;

(c) additional measures, including project design modification, that may be
required to address adverse effects on Indigenous Peoples and to provide
them with culturally appropriate project benefits;

(d) recommendations for free, prior and informed consultations with and
participation by Indigenous Peoples’ communities during project
implementation, monitoring and evaluation; and

(e) any formal agreements reached with Indigenous Peoples’ communities and/or
IPOs.

As discussed above, the Bank reviews this report and the social assessment (and possibly
other sources) to determine if broad community support exists; if it does not exist,
according to paragraph 11, the Bank will not continue with project processing. There are a
number of important questions and issues raised by this paragraph.

i) There is no adequate definition of or attempt to explain what is meant by broad
community support (i.e., does it mean a simple majority? three-quarters of the
population? does it include decisions made in accordance with indigenous peoples’
customary laws and through traditional or other representative institutions, etc.). The
only indication of how to interpret the term is found in Bank Procedures 4.10, a policy
to Bank staff adopted a month after OP 4.10, which states that Bank staff shall “verify
that the borrower has gained the broad support from representatives of major
sections of the community required under the policy;"*
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ii) At this stage of project processing it is only the borrower and the Bank that
ascertain whether broad community support exists — there is no explicit mechanism
for indigenous peoples to state their views about the existence or non-existence of
broad community support or the veracity of the borrower’s report and there is no
provision for independent verification of its existence or non-existence. This could and
should be addressed by requiring formal agreements with indigenous peoples, as
proposed in sub-paragraph (e), and by requiring that these agreements codify the
terms and conditions of broad community support as well as the nature of subsequent
FPICon processes. Ideally, these agreements should be reflected in loan covenants that
provide indigenous peoples’ standing to challenge future project implement should
conditions be disregarded;

iii) In connection with point (ii) above, paragraph 15 provides for disclosure of the
social assessment and draft Indigenous Peoples Plan/Indigenous Peoples Planning
Framework to affected indigenous peoples’ communities “in an appropriate form,
manner and language.” These are then approved by the Bank as the basis for project
appraisal (the last phase of project processing prior to submission to the Board for
approval) and subsequently released to the public and again to the affected
indigenous peoples’ communities. While indigenous peoples can raise issues of
concern regarding the social assessment and draft IPP/IPPF with both the borrower
and the Bank informally, there is no explicit mechanism to do so in the policy and it
does not appear from this paragraph that broad community support is required for the
IPP/IPPF.  The IPP/IPPF will in large part determine how the project will be
implemented in relation to indigenous peoples and is therefore a critical component
of the decision making process on whether to support the project;

iv) The elements of the social assessment, which are set forth in Annex A to OP 4.10,
only indirectly concern assessing broad community support and then only implicitly as
part of FPICon processes about avoiding or mitigating adverse impacts and benefits
(see, paras. 2(d) and (e)). Therefore, it may be difficult to ascertain on the basis of a
social assessment if broad community support exists. Further, while social impact
assessments may be used as supplementary materials, the decisive voice in
determining whether support exists must be indigenous peoples alone not the views
of Bank or the borrower’s consultants that conduct social impact assessments;

v) The borrower alone, subject to review by the Bank and the recommendations of a
social assessment consultant, makes recommendations with regard to future FPICon
and participation in the various project phases - it is unclear whether indigenous
peoples will have a role in formulating these recommendations via the initial FPICon
leading to broad community support or otherwise, and there is no guarantee that the
borrower will not ignore or reformulate indigenous peoples’ proposals in its report to
the Bank. There is also no requirement that the borrower’s report be disclosed to
indigenous peoples;

vi) It is unclear what happens when broad community support has been obtained
initially and the project has been approved and funds disbursed, but indigenous
peoples withhold such support in later stages of the project (see, para. 6(c) requiring
[FPICon] at each stage of the project to ascertain their broad community support);

vii) There is no built-in grievance/complaints/mediation mechanism for addressing
disputes about the existence of broad community support in the initial project
discussions. Provision is made in Annex B, paragraph 2(h), pertaining to the Indigenous
Peoples Plan, “as needed,” for “Accessible procedures appropriate to the project to
address grievances by the affected Indigenous Peoples’ communities arising from
project implementation. When designing the grievance procedures, the borrower
takes into account the availability of judicial recourse and customary dispute

11



settlement mechanisms among the Indigenous Peoples.” The IPP, however, is
developed after broad community support is obtained and therefore any grievance
mechanisms will only apply to project implementation rather than to the initial broad
community support determination.

6. Lands and Resources

As with FPIC, the requirement that broad community support be obtained is triggered by
an actual or potential impact on indigenous peoples’ traditional lands, territories and
resources and therefore is dependent on a clear identification, recognition and protection
of indigenous peoples’ rights to lands, territories and resources traditionally owned or
otherwise occupied and used. While this may seem an obvious point, it is not uncommon
for states to limit FPIC to lands that are legally recognized in their own legal systems rather
than the lands and territories traditionally owned by indigenous peoples in accordance
with their customary law and values, the standard employed in international law.>" In
many cases, there is a large disparity between the two categories and requiring FPIC only
in connection with the former potentially exempts large areas of indigenous lands from
the FPIC requirement.

In Guyana, for instance, FPIC applies only to “recognized” or titled lands thereby excluding
approximately three-quarters of the lands traditionally owned and presently claimed by
indigenous peoples.®? The same also applies in the case of Australia’s Northern Territory
where FPIC applies to aboriginal lands recognized under the Aboriginal Land Rights
(Northern Territory) Act 1976, but not to lands that may be owned pursuant to the 1993
Native Title Act (Cth). With regard to the latter, a ‘right to negotiate’, subject to arbitration
if agreement cannot be reached, applies, not FPIC>®* How does the OP define indigenous
lands and territories for the purposes of determining if indigenous peoples are affected
and, if so, requiring that FPICon resulting in broad community support applies and does it
require recognition and regularization of rights to lands, territories and resources?

In September 2004, the WBG recognized that “indigenous peoples can be particularly
vulnerable to projects that affect them due to their unique collective ties to lands,
territories and natural resources.”* At the same time it made a commitment that OP 4.10
will require recognition of the rights of indigenous peoples to lands and territories
traditionally owned and customarily used and ensure that indigenous peoples receive due
process guarantees, benefits and compensation “at least equivalent to what any
landowner would be entitled to in the case of commercial development on their land...."*
It is doubtful that draft OP 4.10 does adequately address land and resource rights and
meets this commitment.

a. Identifying indigenous lands, territories and resources

According to paragraphs 6(c), 8, 9 and 10, indigenous peoples must be present in or have a
collective attachment to the project area and be affected by the project for the FPICon
resulting in broad community support requirement to become operative. Footnote 7 of
OP 4.10 states that collective attachment, “means that for generations there has been a
physical presence in and economic ties to lands and territories traditionally owned, or
customarily used or occupied by the group concerned, including areas which hold special
significance for it, such as sacred sites.”

Apart from failing to recognize the substantial overlap between ‘traditionally owned’ and
‘customarily used or occupied’ in the sense that both are essentially grounded in and
shaped by indigenous peoples’ customary law, the above definition may not fully
acknowledge indigenous peoples’ multiple forms of attachments/relationships to
traditional lands, territories and resources and reduces spiritual and religious relationships
largely to site specific attachments. Also, OP 4.10 (para. 4) recognizes that some
indigenous peoples may have lost collective attachment to all or parts of their traditional
territories because of ‘forced severance’. The problematic nature of the definition of
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forced severance is discussed above particularly in relation to its potential to artificially
limit the application of the OP including the FPICon resulting in broad community support
requirement.

b. Special Considerations

Paragraph 16 states that due to indigenous peoples’ close ties to lands and natural
resources, special considerations apply which require that the borrower “pays particular
attention” to the following when conducting social assessments and preparing IPPs/IPPFs:

e Customary rights, both individual and collective, pertaining to traditionally owned
lands or territories, lands and territories customarily used or occupied and where
access to natural resources is “vital to the sustainability of their cultures and
livelihoods;”

e Protection of the above mentioned lands and resources from illegal — presumably
‘illegal’ under domestic law — encroachment or intrusion;

e The cultural and spiritual values that indigenous peoples attribute to their lands
and resources;

e Indigenous peoples’ natural resource management practices and the long term
sustainability of those practices.

Footnote 16 defines ‘customary rights’ to lands and resources as “patterns of long standing
community land and resource usage in accordance with indigenous peoples’ customary
laws, values, customs and traditions, including seasonal or cyclical use rather than formal
legal title to land and resources issued by the State.” The terminology used in paragraphs
16 (and 17) is confusing, although it is not clear how important this may be in practice.
Specifically, the terms ‘traditionally owned” and “customarily occupied or used” are largely
synonymous - the only exception being in rare instances where indigenous peoples do
not assign ownership or other rights under their customary laws. The real distinction is
between lands owned in accordance with indigenous peoples’ own laws and customs, but
not legally recognized by the state, and those lands over which indigenous peoples hold
title issued by the state that may or may not correspond to the full extent of lands,
territories and resources traditionally/customarily owned.

Finally, mention is required of the phrase ‘vital to sustainability of their cultures and
livelihoods’. Non-indigenous people’s property rights, including protection thereof, are
not limited to those “vital” to cultural or livelihood sustainability and it is manifestly
discriminatory to apply this standard to indigenous peoples.

c. Action on Lands, Territories and Resources
Paragraph 17 of the OP provides

If the project involves (a) activities that are contingent on establishing legally
recognized rights to lands and territories that indigenous peoples traditionally
occupied, or customarily used and occupied (such as land titling projects); or (b)
the acquisition of such lands, the [Indigenous Peoples Plan] sets forth an action
plan for the legal recognition of such occupation, or usage. Normally, the action
plan is undertaken prior to project implementation; in some cases, however, the
action plan may need to be carried out concurrently with the project itself. Such
legal recognition may take the form of:
(@) full legal recognition of existing customary land tenure systems of
Indigenous Peoples; or
(b) conversion of customary usage rights to communal and/or individual
ownership rights.
If neither option is possible under domestic law, the IPP includes measures for
legal recognition of perpetual or long term, renewable custodial or use rights.
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Whether this language requires prior recognition of indigenous peoples’ rights of
ownership to lands, territories and resources turns on whether a project can be classified
as (a) or (b) in the first paragraph and whether there is a procedure under domestic law
that allows for such recognition. For instance, if a project does not contain activities
contingent on establishing legally recognized rights — other than a mention of land titling
projects, there is no indication as to what kind of projects will fall into this category — or the
"acquisition” of such lands - ‘acquisition’ essentially means a taking or expropriation of
indigenous lands for project-related purposes — paragraph 17 will not apply at all. It is also
unclear why the Bank cannot require that domestic laws be adopted to recognize
ownership rights if they do not exist, rather than requiring that the IPP provide for legal
recognition of custodial or use rights; presumably the latter will require some form of
legislative action anyway.

There is therefore not a clear statement in the OP that prior resolution of and adequate
guarantees for indigenous peoples’ rights to lands, territories and resources are required in
relation to all projects that affect indigenous peoples’ lands, territories and resources as
promised by the Board. Additionally, conversion of customary rights to individual
ownership rights without the express free, prior and informed consent of the affected
indigenous peoples is contrary to human rights law and indigenous peoples’ cultures and
customs.>

d. Commercial Exploitation of Natural Resources

If a project involves commercial exploitation of natural resources — defined in the OP as
“minerals, hydrocarbon resources, forests, water, and hunting/fishing grounds - in
indigenous peoples’ territories (really areas where there is ‘collective attachment’),
paragraph 18 requires that “the borrower ensures that as part of the [FPICon] process the
affected communities are informed of (a) their rights to such resources under statutory and
customary law; (b) the scope and nature of such proposed commercial development and
the parties involved or interested in such development; and (c) the potential effects of
such development on their livelihoods, environments, and use of such resources.” Also, the
IPP must “enable” equitable benefit sharing and; at a minimum, the IPP must provide that
indigenous peoples receive benefits in a culturally appropriate manner and that the
“benefits, compensation and rights to due process [are] at least equivalent to that which
any landowner with full legal title to the land would be entitled to in the case of
commercial development on their land.”

The appropriateness of this paragraph is entirely dependent on the definition of broad
community support and whether this is implicitly required as part of the definition of
FPICon. Rather than rely on this, it is critically important that this paragraph explicitly
require that FPICon resulting in broad community support is required, particularly in light
of the often severe and negative impact of extractive industry projects on indigenous
peoples.” As stated by Victoria Tauli-Corpuz, an indigenous leader from the Philippines,
“For many indigenous peoples throughout the world, oil, gas and coal industries conjure
images of displaced peoples, despoiled lands, and depleted resources. This explains the
unwavering resistance of most indigenous communities with any project related to
extractive industries.”*® These abuses have also been documented by the WBG.*

e. Commercial Exploitation of Cultural Resources or Knowledge

Paragraph 19 concerns commercial exploitation of indigenous peoples’ cultural resources
or knowledge - the term “cultural resources” is not defined in the OP. Commercial
exploitation is dependent on indigenous peoples’ “prior agreement” and the IPP must
reflect the nature and content of such agreements as well as provide for culturally
appropriate and equitable benefit sharing. This formulation would be appropriate to use
in connection with commercial exploitation of natural resources in paragraph 18 — or
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indeed in place of FPICon resulting in broad community support throughout the OP — and
it is disappointing that this is not applied in that context as well.

f. Physical Relocation and Involuntary Restrictions on Access to Protected Areas
Paragraphs 20 and 21 concern physical relocation and involuntary restrictions on access to
protected areas. Paragraph 20 states that physical relocation should be avoided and is
only an option in “exceptional circumstances, when it is not possible to avoid it ....” In
such exceptional circumstances, relocation may then only take place with indigenous
peoples’ broad community support subsequent to FPICon. If indigenous peoples do
provide broad support, a resettlement plan, developed in accordance with OP 4.12 on
Involuntary Resettlement, is required, which will be compatible with indigenous peoples’
preferences and requires a land-based resettlement strategy.®® A right of return once the
reasons for resettlement have ceased should also be included in the plan.

While the potential of paragraph 20 to provide adequate protection for indigenous
peoples’ rights ultimately depends on what ‘broad community support’ means in practice,
this paragraph is nonetheless a significant evolution in thinking within the Bank and
especially when viewed in relation to the previous draft of OP 4.10 (dated 17 May 2004).*'
Not only have they ceased to use the term ‘involuntary resettlement’, this is the first time
that the Bank has agreed that indigenous peoples have some degree of say about
relocation and should broad support not exist that it will not fund the proposed project, at
least the resettlement component (this could of course still be funded and take place
outside of the Bank project itself and it remains to be seen how the Bank would address
such a situation). On the other hand, ‘feasible’ probably still refers to economic feasibility
as it will always be otherwise feasible to avoid relocation simply by not doing the project at
all.

Paragraph 21 provides that involuntary restrictions on access to protected areas “should
be avoided” except in exceptional circumstances where this is not feasible. Note that the
term “involuntary” is employed as well as the absence of the term “broad community
support” in relation to access restrictions, including potential restrictions to sacred areas.
Where it is not feasible to avoid restrictions, the borrower prepares, with the FPICon of
indigenous peoples, a process framework in accordance with OP 4.12.%2 This process
framework is intended to result in the development of a management plan for a protected
area and, according to paragraph 21, must “ensure that Indigenous Peoples participate in
the design, implementation, monitoring and evaluation of the management plan, and
share equitably in benefits ....” Finally, the management plan “should give priority to
collaborative arrangements” allowing indigenous peoples to continue to use resources in
an “ecologically sustainable manner.”

Paragraph 21 is troubling in a number of respects, most importantly because there has
been a conscious choice to state that the envisaged restrictions will be “involuntary” and
the failure to explicitly employ the term “broad community support”. Also, the Bank is one
of the implementing agencies for funds from the Global Environment Facility, and
therefore plays a significant role in funding protected areas in all regions of the world.
Some GEF projects have been heavily criticized by indigenous peoples for, sometimes,
gross violations of their rights, including forced resettlement and unilateral expropriation
of traditional lands and resources. Independent studies conducted by NGOs, academics
and others confirm many of these allegations.®®

Moreover, it appears that FPICon in paragraph 21 is only related to the development of a
process framework rather than whether there are involuntary restrictions in the first place.
It is however possible that the general requirements of FPICon and broad community
support set forth in paragraphs 1, 6(c), 10 and 11 would apply to all projects and therefore
that paragraph 21 only deals with involuntary restrictions subsequent to broad community
support for the project in general. Nonetheless, it appears that the Bank has consciously
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created an exception to the broad community support requirement in this paragraph. Itis
also unclear whether protected areas would fall into either category (a) or (b) in paragraph
17 and therefore trigger the requirement that indigenous peoples’ rights to lands,
territories and resources be recognized and regularized prior to the establishment of
protected areas.

If we apply the most negative interpretation of paragraph 21 it would appear to permit
unilateral expropriation of indigenous peoples’ lands, territories and resources in the name
of nature conservation; non-consensual restrictions on access to protected areas including
sacred areas located therein; and little more than participation in protected area
management, which “should,” rather than must, provide for continued use of resources.
This paragraph, if this is the correct interpretation, also adds to the conclusion that OP 4.10
has not provided adequate protections for indigenous peoples’ land and resource rights as
the WBG committed to do in its response to the EIR.

The preceding ‘worst case’ interpretation is clearly contrary to indigenous peoples’ rights
in international law and contravenes the Convention on Biological Diversity. With regard
to the former, the UN Human Rights Committee has emphasized that “securing
continuation and sustainability of traditional forms of economy of indigenous minorities
(hunting, fishing and gathering), and protection of sites of religious or cultural significance
for such minorities ... must be protected under article 27 [of the International Covenant on
Civil and Political Rights].”®* Under the Convention on Biological Diversity,* legally binding
Decision VII/28 on Protected Areas, adopted in 2004 by the 7" Conference of Parties, the
Convention highest decision making body, provides “that the establishment, management
and monitoring of protected areas should take place with the full and effective
participation of, and full respect for the rights of, indigenous and local communities
consistent with national law and applicable international obligations.”*® This language
clearly also requires full respect for indigenous peoples’ rights in international human
rights law (“applicable international obligations”). Additionally, pursuant to the Bank’s
Operational Policy 4.10 on Environmental Assessment, the Bank is enjoined from financing
projects that contravene a borrower’s obligations under international environmental law.®’
As of November 2004, the CBD has 182 parties, almost all of them members of the WBG,
and is certainly part of the corpus of international environmental law.

B. Concluding Remarks

While there are clear statements in OP 4.10 that the Bank will not process and finance
projects unless indigenous peoples’ communities have expressed their broad community
support for a project in the initial stages of project processing — determined on the basis
of, at a minimum, a social assessment and the outcome of a FPICon process - broad
community support is not defined in any way; it is unclear whether or, if so when, it must
be obtained in subsequent stages of the project or in relation to certain kinds of projects or
project activities (i.e., involuntary restrictions to protected areas); it does not appear to be
required at all in relation to the design of an IPP/IPPF; there is no mechanism for
verification of and complaints about broad support; and, there are a number of problems
related to the definitions of ‘collective attachment’ and ‘forced severance’ that may limit
the applicability of the broad community support requirement. Additionally, the nature of
and extent to which informed participation is required as part of FPICon, if at all, as distinct
from mere consultation, is very unclear.

Although certain elements of the draft OP may be considered improvements over prior
versions — the provision on physical relocation may fall into this category - the extent of
some of these potential improvements, including that on relocation, ultimately turn on the
definition of FPICon resulting in broad community support. Furthermore, the Bank's
record of applying and adhering to its operational policies is poor and, assuming that an
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acceptable definition of FPICon resulting in broad community support is possible, its
efficacy remains subject to implementation and enforcement mechanisms. That OP 4.10
does not contain prompt and simple mechanisms for indigenous peoples to challenge and
complain about faulty or false assessments of broad community support nor require that
such support and the conditions thereof be subject to written agreements between the
borrower and affected indigenous peoples should be seen in this context. Without
prompt and effective grievance, complaints and verification mechanisms, adherence to OP
4.10 s largely dependent on the good will of the borrower and the Bank.

lll. The International Finance Corporation

The IFC is part of the private sector arm of the WBG and as such provides loans and
other support to corporations and other private sector entities, including some of the
world’'s wealthiest, rather than to governments. According to the IFC, its mission is “to
promote sustainable private sector development in developing countries helping reduce
poverty and improve peoples’ [sic] lives. IFC believes that sound economic growth,
grounded in sustainable private investment, is crucial to poverty reduction.”® As the IFC
often buys a stake in projects, it operates as both guarantor of environmental and social
standards in projects and as an investor that stands to profit from the same projects.

The IFC has traditionally employed the safeguard policies used by the Bank, such as OD
4.20 on Indigenous Peoples. Citing the need to be more responsive to the needs of the
private sector, particularly the differences in lending to the private as opposed to the
public sector for which the safeguard policies were primarily designed, the IFC obtained
Board approval to adopt a new set of safeguards in 2003. It subsequently proposed that
the ten safeguard policies previously in use will be replaced by eight new ‘performance
standards’ and an IFC Policy that will set out “IFC's roles and responsibilities in its
investment operations, as well as the requirements that IFC’s clients are expected to fulfil
for IFC financing.”® One of these performance standards addresses indigenous peoples.

The Performance Standards are complemented by the IFC's Policy on Social and
Environment Sustainability, which sets forth the obligations of the IFC as distinct from
requirements of clients contained in the Performance Standards, and by Guidance Notes,
which contain non-binding principles of best practice that the client may or may not
choose to follow. There is also a new IFC disclosure policy being developed that will define
when and whether the IFC and client are required to disclose information to affected
persons, communities or peoples, or to the general public. Given that policy requirements
as well as best practice statements are spread over a number of documents and policies,
the new IFC framework, at least as presently drafted, is confusing and it is sometimes
difficult to ascertain with any specificity what is required in a given situation. Moreover,
the IFC has allowed for a much higher degree of flexibility and discretion, both for itself
and the client than is enjoyed under the existing policy framework without elaborating
concomitant accountability measures. This raises serious questions about the degree to
which IFC and clients can be held responsible for social and environmental problems
caused by their activities.

The impact of the revision of the IFC's safeguard policies goes far beyond changes to the
operating policies of the IFC itself. In the past three years more than 29 large commercial
banks have agreed to follow a set of environmental and social standards known as the
Equator Principles which are based on the IFC’s safeguard policies.”” These banks provided
80 percent (US$55.1 billion) of all private sector direct foreign investment financing around
the world in 2003.”" Further, national export credit agencies (ECAs) are increasingly relying
on IFC safeguard standards. Both the Equator Banks and various ECAs will adopt the new
IFC standards as their own once they come into force. As the IFC revises its own policies, it
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is in effect undertaking a global standard setting exercise affecting environmental and
social issues in the vast majority of privately financed projects.

IFC supported operations have greatly affected some indigenous peoples. The Chad-
Cameroon oil pipeline project (also funded in part by the Bank), for instance, passes
through indigenous lands in Cameroon and has resulted in uncompensated and non-
consensual losses of lands and resources, exacerbated conflicts with non-indigenous
neighbours, and has caused an overall deterioration in indigenous peoples’ economic and
social well-being. Protected areas established under the project to off-set biodiversity loss
have also resulted in violations of indigenous peoples’ rights. A number of IFC supported
mining projects — the Glamis operated mine in Guatemala and the Newmont operated
Yanacocha mine in Peru, for instance - have also engendered substantial opposition from
affected indigenous peoples. Will the proposed new IFC performance standard on
indigenous peoples provide effective safeguards and ensure that this will not occur in the
future?

A. Performance Standard 7 on Indigenous Peoples

1. Objectives and Application

As noted above the revised IFC safeguards include a performance standard on indigenous
peoples (“PS7" or “the PS"). Other performance standards also affect indigenous peoples,
for instance, PS5 on involuntary resettlement and PS8 on cultural resources. Similar to OP
4.10, the objectives of the PS7 are stated as: “to ensure that the development process
fosters full respect for the dignity, human rights, aspirations, cultures and customary
livelihoods of indigenous peoples;” to avoid or minimize risks to indigenous peoples
occupying or using the affected area; to promote informed participation throughout the
life of a project; to “foster good faith and meaningful engagement” with indigenous
peoples when projects are to be located on traditional or customary lands; and to respect
indigenous peoples’ culture, knowledge and practices.”” ‘Engagement’ is defined in PS1 as
“disclosure of information, consultation, and informed participation, in a manner
commensurate to the risks and impacts to the affected communities.”

As with OP 4.10, PS7 does not employ a definition of the term ‘indigenous peoples’ as such
observing that there is no accepted international definition. Instead it says that it will
apply to indigenous peoples who are a “distinct social and cultural group possessing the
following characteristics in varying degrees

e Self-identification as members of a distinct indigenous cultural group and
recognition of this identity by others

e Collective attachment to geographically distinct habitats or ancestral territories in
the project area and to the natural resources in these habitats and territories

e Customary cultural, economic, social, or political institutions that are separate from
those of the dominant society or culture

e Anindigenous language, often different from the official language of the country
or region.”

2. Impact Assessment and Related Requirements

PS7 contains a number of requirements that the client must meet. Many of these
requirements are related to and derived from the environmental and social impact
assessment process required by and set forth in PS1. Therefore, PS7 should be read
conjunctively with the requirements in PS1 and, the need for indigenous peoples’
meaningful and informed participation in impact assessment processes is heightened. This
is particularly the case because impact assessments undertaken without indigenous
peoples’ participation often mischaracterize, underestimate or omit impacts that should
require attention under PS7 or other performance standards. It is unclear whether
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indigenous peoples’ participation is required in impact assessment unless this requirement
can be read into the following language in PS7, particularly the language “from as early as
possible in the project planning ...:"

The client will establish an on-going relationship with the affected communities of
Indigenous Peoples from as early as possible in the project planning through
decommissioning of the project, through an on-going process to inform
Indigenous Peoples of the risks and impacts that may be posed by the project, and
to consult with and seek the informed participation of the Indigenous Peoples in
decisions that affect them.

The non-binding Guidance Notes 14 and 20 to PS7 indicate that participation in impact
assessment should be at least considered best practice, stating respectively that

As part of the S&EA process, and as required by the Performance Standard, the
client will engage with the affected communities of Indigenous Peoples within
the project’s area of influence through the process of information disclosure,
consultation and informed participation. The general characteristics of
engagement with affected communities are described in Performance Standard
1 and Guidance Note 1, and further described below as they apply to Indigenous
Peoples in particular. Further guidance on engagement processes is provided in
IFC's Good Practice Manual Doing Better Business through Effective Public
Consultation and Disclosure.

Clients should encourage participation of affected communities of Indigenous
Peoples throughout the project in the process of project assessment and
implementation. It is through an iterative process of listening to and
incorporating concerns, sharing certain decisions, and adapting the project as
necessary and feasible, that the project manages risks to the affected
communities and improves its social performance. Engagement with the
affected communities of Indigenous Peoples in important project decisions that
may affect the interests of these communities should continue throughout the
life of the project.

Guidance Note 11 to PS7 also states that “Useful guidance on the conduct of cultural,
environmental and social impact assessments can also be found in the Akwé: Kon
Guidelines.” The Akwé: Kon Guidelines provide detailed information on impact
assessments related to projects affecting indigenous lands and territories and were
developed with substantial input by indigenous peoples prior to their adoption by the
Conference of Parties to the Convention on Biological Diversity in March 2004.”* It would
be better if the Akwé: Kon Guidelines were directly incorporated into PS7, or, at minimum,
were recognized as best practice in the Guidance Notes.

3. Specific Requirements
Specific requirements contained in PS7 include the following (the FPICon and broad
community support requirements will be discussed in sub-section 4 below):

e Client will identify indigenous peoples in the project’s area of influence, as well as
the nature and degree of the expected social, cultural (including cultural heritage),
and environmental impacts on them and where possible avoid adverse impacts on
indigenous peoples. Where avoidance is not possible, client will mitigate,
minimize or compensate for adverse impacts;

This requirement should be viewed in light of the ambiguities surrounding indigenous
peoples’ right to informed participation in impact assessments in PS7. However, even with
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informed participation, the client’s impact assessments need not respect and incorporate
indigenous peoples’ views and preferences, all that need occur is that these views are
incorporated into the client’s decision making processes, which may reach conclusions
contrary indigenous peoples’ preferences. This conclusion is based on the IFC's own
definition of ‘informed participation’ found is PS1, which states that “Informed
participation involves organized and iterative consultation, leading to the client’s
incorporating into their decision-making process the views of the affected communities on
matters that affect them directly, such as the design of mitigation measures, the sharing of
development benefits and opportunities, and implementation issues.”> This definition
should be referenced wherever the term ‘informed participation’ is used on PS7 or
elsewhere in the IFC framework (see, for instance, on Action Plans and development
opportunities below).

The “project’s area of influence” is defined in PS1 as:

(i) the primary project site(s) and related facilities that the client (including its
contractors) develops or controls (e.g., power transmission corridors, pipelines,
canals, tunnels, relocation and access roads, borrow and disposal areas,
construction camps);

(i) associated facilities that are not funded as part of the project (funding may
be provided separately by the client or by third parties including the
government), and whose viability and existence depends exclusively on the
project and whose goods or services are essential for the successful operation
of the project;

(iii) areas potentially impacted by cumulative impacts from further planned
development of the project, any existing project or condition, and other
developments that are realistically defined at the time the S&EA is undertaken;
and

(iv) areas potentially affected by impacts from unplanned but predictable
developments caused by the project that may occur later in time or at a
different location. The area of influence does not include potential impacts
that would occur without the project or independently of the project.”

e Mitigation, minimization or compensation measures, among others, must be
clearly set forth in an Action Plan (governed by PS1), which must be developed
with indigenous peoples’ informed participation, and in a time bound plan such as
an Indigenous Peoples Development Plan (IPDP) or a community development
plan with separate components for indigenous peoples if the projects affects a
broader group of persons/communities;

The Action Plan is the primary instrument that governs the life of a project, whereas an
IPDP most likely will be an elaboration of certain elements of an Action Plan as it relates to
indigenous peoples. Certain elements of the Action Plan may also be included in the
financing agreement, the primary legal agreement applicable to a project, between the IFC
and a client. Failure to comply with those elements incorporated into the financing
agreement may allow the IFC to suspend the project or require other remedial action for
breach of contract. This however assumes that the IFC is willing to take such action and its
willingness also should be viewed in light of the fact that IFC will most likely also be an
investor in the project itself. Further, while the Action Plan must be developed with
indigenous peoples’ participation, no such requirement is stated for the IPDP, unless the
IPDP is considered an integral part of the Action Plan and this is unclear in PS1 and PS7.

e The client will establish an on-going relationship with the affected indigenous
peoples from as early as possible in the project planning through
decommissioning of the project, through an on-going, culturally appropriate
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process to inform indigenous peoples of risks and impacts that may be posed by
the project, and to consult with and seek the informed participation of indigenous
peoples in decisions that affect them. In particular, the process will:

¢ Involve Indigenous Peoples’ representative bodies (for example councils of
elders or village councils, among others)

e Be inclusive of both women and men and of various age groups in a
culturally appropriate manner

e Provide for sufficient time for Indigenous Peoples’ collective decision making
processes

e Facilitate the Indigenous Peoples’ expression of their views, concerns, and
proposals in the language of their choice

e Ensure that the grievance mechanism or procedure established for the
project, as described in Performance Standard 1, is culturally appropriate and
accessible for Indigenous Peoples;

The grievance mechanism referred to here is intended to act as a complaints mechanism
and/or dispute resolution mechanism that will function at the project level. This most likely
means that it will be an internal mechanism established and run by the client. It should
not be viewed, however, as a substitute for recourse to national legal remedies, where
these exist, or use of the IFC's complaints mechanism, know as the Compliance Advisor
Ombudsman, should the complaint concern the failure of the IFC to comply with its
responsibilities rather than the client specifically. The CAO performs largely the same
function as the World Bank’s Inspection Panel, receiving complaints about failures to
adhere to safeguard policies.

e The client will provide development opportunities that are identified with the
informed participation of the affected indigenous peoples. Such opportunities
should be commensurate with the degree of project impacts, with the aim to
improving their standard of living and livelihoods in a culturally appropriate
manner, and to fostering the long-term sustainability of the natural resource on
which they depend;

e If the project is to be located on traditional or customary lands under use, and
adverse impacts can be expected on the customary livelihoods, and/or cultural,
ceremonial or spiritual use that define the identity and community of the
Indigenous Peoples, the client will respect their use by taking the following steps,
in addition to the other requirements of this Performance Standard:

e The client will document its efforts to avoid or at least minimize the size of
land proposed for use by the project

e Indigenous peoples’ land use will be documented by experts using
appropriate methods in consultation with the affected communities of
indigenous peoples

e The affected communities of indigenous peoples will be informed of their
rights with respect to these lands under national law, including any national
law recognizing any customary rights or use

e The affected communities of indigenous peoples will be offered at least
compensation and rights to due process available to those with full legal title
to land in the case of commercial development of their land under national
law, together with culturally appropriate development opportunities

The first three of these points should all be part of an adequate environmental and social
impact assessment and do not add much, if anything, to what a responsible company
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should be undertaking at present. Note also that, as with OP 4.10, PS7 focuses on only
impacts to “customary livelihoods,” rather than all livelihoods. As noted with respect to
the OP, this formulation is discriminatory as non-indigenous persons’ rights to their
livelihoods are not limited only to those that are customary and many indigenous peoples’
livelihoods today are at least in part something other than customary.

The last point potentially undervalues indigenous peoples’ rights to and relationships with
traditional lands, territories and resources, and undermines indigenous peoples’ rights in
international law. Indigenous peoples’ rights to lands, territories and resources including
attendant due process, cultural and other rights are not equivalent to the property rights
of non-indigenous persons and are accorded higher degrees of protection under
international law and some domestic legal regimes. One higher due process standard
accorded to indigenous peoples’ property rights under international law - at least in part
because of the applicability of the right to self-determination - is the right to give or
withhold FPIC, including in cases of compulsory acquisition or takings and proposed
resettlement. This right does not apply to non-indigenous persons in international law. It
is therefore not appropriate that indigenous property rights be treated in the same
manner as non-indigenous property rights. Also, many companies will do only the
minimum that is required to comply with external requirements resulting in indigenous
peoples’ being treated in same the manner as non-indigenous property holders. Finally,
culturally appropriate development opportunities are required under other sections of
PS7, therefore, the only requirement that this sections adds is one that undermines
indigenous peoples’ internationally guaranteed rights. The significance of this language
further amplified in relation to PS5 and PS7 as they apply to economic displacement of
indigenous peoples due to involuntary takings of lands for project purposes (see below).

e “Care should be taken to ensure that any indigenous peoples’ land claim is not
prejudiced during these steps.”

It is entirely unclear what the actual requirements are in relation to this statement nor is it
clear how the term land claim may be understood and used in practice. In the first place,
non-mandatory language ‘should’ is employed raising questions about whether the client
is actually required to do anything pursuant to this section. Second, the term ‘care’ may
imply a duty to exercise due diligence to verify if a ‘land claim’ exists (something that
should be done as part of the impact assessment) or it may imply some other more or less
onerous duty. With regard to ensuring that the client’s actions will not prejudice the
‘claim’, the term ‘prejudice’ is highly contextual and open to various interpretations, many
of which may not comport with indigenous peoples’ views.

Use of the term ‘claim’ is also problematic in and of itself as indigenous peoples have rights
in international law to own and control lands, territories and resources traditionally owned
or otherwise occupied and used. States and corporations have, at a minimum, the
obligation to respect those rights. Rights in this sense are not ‘claims’, but impose specific
obligations of conduct and result applicable to others. Also, in principle any operation
within indigenous peoples’ traditional territories that takes place without their consent
may be considered a violation of rights and this is certainly prejudicial to those rights or a
‘claim’ over the same lands. The next question, considering that indigenous peoples’
rights are inherent, is whether a ‘claim’ must be cognizable under national law or even
officially registered in order to be considered a ‘claim’ for the purposes of PS7?

The sentence in question refers only to avoiding prejudice “during these steps,” meaning
during the actions under the four bullet points in the preceding section. If prejudice were
to occur in relation to informing indigenous peoples about rights under national law or in
documenting land use, the client presumably will have acted dishonestly or
incompetently. Point four is by itself prejudicial to indigenous peoples’ rights and
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therefore it is difficult to see how the client could avoid additional prejudice. The only way
to avoid prejudice under the first point, at least without FPIC by indigenous peoples,
would be simply to avoid any use of or encroachment on indigenous lands, something
that would preclude the further application of PS7 entirely. Finally, the Guidance Notes
provide no help in clearing up any of these difficulties saying only that “Indigenous
Peoples’ claims to land or resources will be documented as part of the S&EA process.””

e The client will make every effort to avoid the relocation of Indigenous Peoples
from their communally held traditional or customary lands under use. If relocation
is unavoidable, the client will not proceed unless it enters into good faith
negotiation with the affected indigenous peoples and documents their informed
participation, consistent with PS7 and PS5 as it relates to physical displacement.
The footnote associated with this section adds that “Where members of the
affected communities of Indigenous Peoples individually hold legal title, or where
the relevant national law recognizes customary rights for individuals, the
requirements of Performance Standard 5 will apply, rather than the requirements
under this heading.” In other words, good faith negotiation and other
requirements will not apply to indigenous persons holding individual rights.

The language pertaining to good faith negotiation as it relates to physical
displacement/relocation and cultural resources (see below), is discussed in the section on
broad community support immediately following this section. Both the preceding section
and PS5 cross reference each other and should be read conjunctively. PS 5 in particular
states that when indigenous peoples are to be either physically or economically displaced,
the requirements of PS7 must be followed as well as the requirements of PS5. In the case
of physical relocation the above quoted language applies and should a negotiated
settlement resulting in relocation be concluded, PS5 must then be reference for further
requirements. In the case of economic displacement however there is no obligation for
the client to reach a negotiated a settlement pursuant to either PS5 or PS7. As with OP
4.10, this may encompass involuntary restrictions on access to protected areas and takings
of traditional indigenous lands, provided that physical displacement is not involved.

According to PS5, ‘economic displacement’ means the “loss of assets or access to assets
that leads to loss of income sources or means of livelihood[] as a result of project-related
land acquisition” (emphasis added). PS5 is clear that this may occur involuntarily including
in the case of indigenous peoples. In defining its scope of application, PS5 specifies that it
applies to land transactions that are for a private sector project acquired through
expropriation or other compulsory procedures” and; “for a private sector project acquired
through negotiated settlements with property owners or those with legal rights to land,
including customary or traditional rights recognized or recognizable under the laws of the
country, who do not have the option to retain the land.”

Consequently, under the proposed IFC standards it is permissible for a company, or the
government on behalf of a company, to take indigenous peoples’ traditional lands and
territories, and as long as physical displacement is not involved to do no more than (as
provided by PS7) seek their informed participation in decision making and offer
compensation and rights to due process at least equal to that available to persons with full
legal title to land. While PS7 does at least ensure that indigenous peoples will be treated
as the equivalent of any title holder irrespective of whether they are recognized as such by
national law — an improvement over the terms of PS5 apply to persons without formal
legal title - non-consensual expropriation of indigenous peoples’ lands and territories
amounts to a gross violation of their internationally guaranteed rights.

e Where a project uses the cultural resources, knowledge, innovations, and/or
practices of indigenous peoples for commercial purposes, the client will inform the
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Indigenous Peoples of (i) their rights under national law; (ii) the scope and nature
of the proposed commercial development; and (iii) the potential consequences of
such development. Before proceeding with the commercial development, the
client will enter into good faith negotiation with the affected indigenous people,
document their informed participation, and provide for fair and equitable sharing
of benefits of such knowledge, innovation, or practice, consistent with their
customs and traditions.

4. FPICon and Broad Community Support

While the FPICon and broad community support requirement is set out in various sections
of OP 4.10, the requirement is not specifically stated at all in PS7. In order to understand
how the principle operates in the IFC framework reference must be made to PS1 on impact
assessment, the IFC Draft Procedure for Environmental and Social Review of Projects and
the IFC Policy on Environmental and Social Sustainability, the latter two only applying to
the IFC itself. These components of the policy framework are the only ones that explain
and require FPICon and broad community support. As noted above, it is very likely that
the Equator Banks and a number of ECAs will also adopt the IFC's new performance
standards as their own operating policies. They will not however adopt the policies that
only apply to the IFC. Therefore, the broad community support requirement — being
absent from the performance standards — will not be included in policies adopted by the
Equator Banks and ECAs, unless they choose to modify the IFC standards when they
incorporate them into their own policies.

a. Defining FPICon and Broad Community Support

According to PS1, “Broad community support is a collective expression by the affected
communities, through individuals and/or their recognized representatives, in support of
the project. There may be broad community support even if some individuals or groups
object to the project.””® The terms ‘individuals’ and ‘groups’ in the last sentence refer to
persons or groups within a ‘community’ and therefore indicates that broad community
support may be determined to exist despite the objections of small numbers of individuals
or small groups within a ‘community’. Two of the main questions raised by this definition
are:

1) What is the ‘community’ for the purposes of broad community support - is it a
village, the entire indigenous people(s) or some sub-entity, such as a clan, for
instance - and will this account for indigenous peoples’ customary laws which may
assign rights in different circumstances to different entities: individuals, families,
extended families, clans, villages, geographically defined sub-groups or the entire
nation or people? In this context, also, are the ‘recognized representatives’ those
recognized by indigenous peoples or by the state/national law?

2) If broad community support can exist over the objections of individuals or groups
within the ‘community’, how much of the ‘community’ must be in support or
opposed for broad community support to exist or not exist? What does this say
about traditional consensus-based decision making processes employed by
indigenous peoples?

The IFC also provides a definition of FPICon, one that is substantially different from and
less accommodating than that found in footnote 1 in OP 4.10. According to Guidance
Note 45 to PS1, “Consultation should be ‘free’ (free of intimidation or coercion), ‘prior’
(timely disclosure of information) and ‘informed’ (relevant, understandable and accessible
information), and apply to the entire project process and not to the early stages of the
project alone.” This is no more than a description of the terms preceding the word
‘consultation” and should be part of any consultation process at present.

b. Application of FPICon and Broad Community Support
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The major difference between the OP and IFC policy is that FPICon and broad community
support is only required for large projects with significant adverse impacts under the IFC
framework.” Under OP 4.10, FPICon and broad community support is required for all
projects and at each stage of the project. This is a difference that is difficult to understand
and justify, at least on the basis of any distinction between the nature of public and private
sector projects. The only indication of the nature of a ‘significant adverse impact’ is found
in the IFC's project categorization criteria, which indicate that such project impacts are
“diverse, irreversible or unprecedented;” “may be partially mitigated or compensated, but
cannot be completely avoided or fully mitigated;” and, “pose substantial risks to
surrounding communities or environment.”® Note also that if a project has such impacts
but it is not further classified as a ‘large’ project, the FPICon and broad community support
requirement is not applicable.

In addition to large projects with significant adverse impacts, PS7 most likely requires
verified broad community support in relation to two other issues: relocation and the
commercial use of cultural resources and traditional knowledge. This is not explicitly
stated in PS7 although it is confirmed in the associated Guidance Notes and through
personal communications with IFC staff. At least with regard to relocation, the Guidance
Notes state that “IFC will evaluate the client’s documentation of its engagement process to
establish that broad community support for the relocation exists amongst affected
communities.”®!

As stated in the preceding section, when relocation is unavoidable or where a project
plans to commercially develop indigenous peoples’ cultural resources or traditional
knowledge, “the client will not proceed unless it enters into good faith negotiation with
the affected indigenous peoples and documents their informed participation....” At least
with regard to relocation, the logic employed by the IFC should be as follows: the client
must negotiate the terms of relocation with affected indigenous peoples - should
indigenous peoples agree, the next step will be for the client to develop a Resettlement
Action Plan (as governed by PS1 and 5), which will be reviewed by IFC; however, if the
negotiation between the client and indigenous peoples does not result in an agreement
concerning resettlement, the IFC should acknowledge the failure to agree as evidence that
broad community support does not exist and therefore decline to finance the project.

If the preceding is in fact what is required by PS7, it begs the question of why the IFC
cannot clearly state this rather than only noting it in a non-mandatory Guidance Note?
The language presently used in PS7 does not necessarily lead to the conclusion that broad
community support or agreement subsequent to negotiation is required. It merely states
that the client will enter into good faith negotiation without specifying any required result
of the negotiation nor even that the negotiation has to have any result at all. As noted
above, the requirement also only applies in cases of physical displacement but not to
economic displacement. Moreover, the terms of a Resettlement Action Plan should be
agreed to as part of the negotiations themselves not after the negotiations. This is the case
because, assuming that the RAP does not simply codify the agreement reached in the
negotiation, indigenous peoples’ broad community support/agreement must be based on
a full consideration of all relevant information, which includes the RAP.

While presumably negotiation must be with recognized representatives of the affected
indigenous people(s), employing a negotiation process rather than an explicitly
community-based decision making process - such as FPIC or perhaps even broad
community support - fails to acknowledge substantial inequalities in bargaining power
among the parties and the heightened possibilities for manipulation of the process. To
address the last point, at a minimum, PS7 could specify and require that any negotiated
settlement be ratified by the affected community/people as an integral part of the
negotiation process and that it be independently verified to further guard against coercion
or manipulation. Presumably indigenous peoples may insist on this in discussions with the
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client, but the client is not required to agree with this, and may be reluctant to do so
particularly if manipulation of the process or coercion is involved.

Finally, given that the IFC sometimes invests in projects that have commenced a number
of years prior to its involvement, it is possible that project could involve relocation prior to
IFCinvestment. The Guidance Notes acknowledge this situation and provide that

In cases where the host government has made the decision to relocate Indigenous
Peoples, consultation with relevant government officials would be important to
understand the rationale for such relocation, and whether a good faith negotiation
based on informed participation of the Indigenous Peoples has been
implemented regarding the aspects of the project and the relocation affecting
communities of Indigenous Peoples, prior to the decision to finance the project.®

It is unclear what the result of such a retroactive analysis would be and this paragraph fails
to state what action the client or the IFC should take if it is determined that good faith
negotiation did not take place. Without a clear statement on this issue, it may create an
incentive for governments and companies to forcibly relocate indigenous peoples prior to
seeking support from the IFC (the same could also be the case in relation to the Bank
under OP 4.10). Given that this language is found in the Guidance Notes, it appears that it
is the client, at its discretion, rather than the IFC that should review the manner in which
relocation took place. However, it is also possible that this is something the IFC, again at
its discretion, should do as the Guidance Note says that this should be done “prior to the
decision to finance the project,” which is the role of the IFC rather than the client.

c. Verification of Broad Community Support

The OP and IFC policy frameworks are similar in that both require that the Bank and IFC
respectively verify that broad community support exists as a precondition to financing the
project. The IFC, for instance, states that

IFC will review the client’s documentation of the engagement process, and in
addition, through its own investigation, assure itself that the client’'s community
engagement is one that involves free, prior and informed consultation and
enables the informed participation of the affected communities, leading to
broad community support for the project within the affected communities,
before presenting the project for approval by IFC's Board of Directors.

The IFC's Draft Environmental and Social Review Procedures, which contain the
procedures IFC staff are required to follow when processing projects, provides very little
information on how the IFC will conduct its “own investigation” to assure itself that broad
community support exists. It simply states that IFC's Environment and Social Department
will “Support the [Transaction Leader]' in determining, in the case of large projects with
significant adverse impacts, whether the project has Broad Community Support.”®* For
both the IFC and the Bank, no independent verification is required nor is any specific
written confirmation or refutation by indigenous peoples required to demonstrate that
broad community support exists or does not exist. Moreover, both the Bank and IFC will
rely primarily, at least initially, on documentation produced by the borrowing government
and the client, or consultants hired by the government and client, to determine if broad
community support exists.

B. Concluding Remarks

! The Transaction Leader is the member of IFC’s Investment Department with overall responsibility for
developing a particular project with a client. It corresponds to a Task Manager at the Bank.
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The proposed IFC policy framework and PS7 in particular are fraught with problems,
loopholes and ambiguities that render their effectiveness as meaningful safeguards for
indigenous peoples questionable at best. In many cases, the framework seems to be
based on the implicit proposition that indigenous peoples should trust the IFC (and in
some cases the client) to ensure that rights and interests are protected. In other cases, it is
clear that PS7 does not provide an effective guarantee at all for rights and interests as the
text permits activities that are in direct contravention of those rights and interests.

The same problems (and more) as those identified in OP 4.10 exist with regard to FPICon
and broad community support and the provisions pertaining to lands, relocation and
procedural issues are weak, vague and flawed. In some cases, PS7 is weaker than the
standards set forth in OP 4.10. With regard to the last point, a Bank memorandum to the
IFC concerning the draft IFC safeguards also notes that PS7 is inconsistent with and weaker
that OP 4.10.% The forgoing should be viewed in the context of an increasing focus on the
private sector as development actors and the well documented problems faced by
indigenous peoples with many private sector projects. While the IFC may argue that its
involvement should decrease these problems, the evidence suggests that this has not
necessarily been the case in the past, nor, based on a review of the proposed standards,
will it be in the future.

Finally, it must be considered that IFC has to date only held one formal meeting (in May
2005) with indigenous peoples to discuss its proposed new safeguard standards and that
this meeting only focused on a draft that was said not to reflect the full views of IFC
management and was received by the participants a few hours before the meeting.
Moreover, the IFC only considered directly consulting with indigenous peoples when
indigenous peoples themselves and a few NGOs complained about their exclusion from
the revision process. This should be contrasted with the consultation process employed in
relation to OP 4.10, which, although far from adequate and acceptable, involved numerous
meetings with indigenous peoples, at the regional as well as the global levels. These
consultations took place over more than nine years. The IFC should be held to account for
this substantial failure to adhere to what has become an accepted practice of direct
consultations with freely chosen indigenous representatives when policies are being
revised or changed. These issues are discussed in greater detail in the next section.

IV. Indigenous Peoples’ Engagement with the WBG

While indigenous peoples’ have been affected by the activities of the WBG from
the earliest days of its operations, other than in relation to a few localized projects,
sustained engagement is relatively recent, dating initially from the late 1980s to the early
1990s. Around this time, indigenous peoples highlighted the need for major reforms
within the WBG to ensure compliance with safeguard policies and demanded direct
participation in the drafting of OD 4.20. They also proposed that WBG projects be subject
to tripartite agreements between the WBG, the borrower or client, and indigenous peoples
where these projects would affect traditional territories. In 1990, indigenous peoples from
the Amazon demanded not only direct participation in drafting of the OD but also, among
others, that it be consistent with indigenous rights in international law, that no projects be
financed without prior consent and the prioritization of indigenous peoples’ own
development initiatives.?® These same demands were reiterated by the International
Alliance of Indigenous and Tribal Peoples of the Tropical Forests in 1992.%

Despite these demands, OD 4.20 was drafted internally by the Bank without any
participation by or consultation with indigenous peoples. The same was also the case for
OMS 2.34 adopted in 1982. As noted above, the process leading to the adoption of OP
4.10 was quite different and involved numerous meetings with indigenous peoples, both
locally and globally. Nonetheless, this process was far from adequate and was severely
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criticized by indigenous peoples.®® For instance, it was only after the revision process had
been underway for four years that the first set of consultation meetings were held with
indigenous peoples in 1998. These meetings focused on an ‘approach paper’ developed
internally by Bank staff and were held in Brazil, Costa Rica, Ecuador, Vietham, The
Philippines, India and Russia.

A first draft of OP 4.10 was released for comment in 2001 and was followed by 25 meetings
in 14 countries. While the Bank expressed considerable pride at its consultation efforts,
indigenous peoples who participated reported numerous negative experiences and
complained that the process was seriously flawed. For instance, 11 of the 25 meetings
lasted less than one day and were reportedly mostly taken up by presentations by Bank
staff leaving little time for discussion; some participants were not given the required
documents until a few hours before the meeting; and, some meetings lacked adequate
translation services.

In relation to the consultation process in general, indigenous peoples were also told by the
Bank that their key demands expressed during the discussion of the approach paper could
not be incorporated into the revised policy and few changes would be made to the text of
the draft OP. While subsequent statements by the Bank back-tracked somewhat on this
position, this view seems to be a common feature of consultations: indigenous peoples
expect that issues and concerns raised will be reflected in ongoing revisions of text or
project design, whereas the WBG is of the view that consultation does not require
incorporation of indigenous peoples’ views. However, this is not restricted only to
processes involving indigenous peoples as the WBG similarly rejected recommendations,
including those pertaining to indigenous peoples, such as respect for FPIC, made by the
World Commission on Dams and the Extractive Industry Reviews, both of which were
processes either initially commissioned by the WBG itself or in which it played a major role.

Additional meetings were held with Bank staff prior to the adoption of the OP in May 2005,
including a legal roundtable with Bank lawyers and high ranking officials in 2002, and a
meeting during the 2004 session of the Permanent Forum on Indigenous Issues session.®
A statement issued by indigenous peoples in relation to the legal roundtable stated,
among others, that “indigenous peoples do not accept the World Bank’s March 2001
revised Draft Indigenous Peoples Policy (OP/BP4.10) as an effective instrument for
safeguarding the rights and interests of indigenous peoples affected by its development
projects and programmes;” and, “that we as indigenous peoples consider that we have so
far been denied the opportunity to significantly shape the outcome of the policy revision
and that the Bank has not addressed our principal concerns and our proposals on how to
improve the existing policy.”®

Serious concerns have also been raised in relation to OP 4.10 subsequent to its adoption.
For instance, a statement endorsed by 25 indigenous organizations and presented to the
UN Permanent Forum on Indigenous Issues in May 2005 states that

The World Bank recently approved its Operational Policy on indigenous peoples
(OP/BP 4.10) after seven years of consultations and revisions. ...

The newly revised policy has made important improvements in several areas, such
as requiring that the commercial development of affected indigenous peoples’
cultural resources and knowledge be conditioned upon their prior agreement to
such development. Nevertheless, we continue to be extremely concerned about
these Multilateral Development Banks lack of recognition of indigenous peoples’
customary rights to their lands territories and natural resources and to their
related right of free prior informed consent, and their derogation of international
standards to national law. ...

Of specific concern is the World Bank’s recent decision to require a process of free
prior and informed consultation with affected indigenous peoples’ communities
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to ascertain their broad community support for a project, rather than requiring the
free prior and informed consent of the affected indigenous people. By merely
requiring the World Bank to verify that the borrower has gained the “broad
support from representatives of major sections of the community”- with no
guarantees as to what information will be disclosed and when, how such
verification will be conducted and by who, and how the collective decision-
making processes and structures of the affected indigenous people will be
recognized and respected- the free prior and informed consultation process
stands to reduce indigenous peoples rights to a mere technical procedure. The
weakening of free prior and informed consent as an international standard for
indigenous peoples stands to severely threaten the lands, territories, and natural
resources of indigenous peoples and to undermine their internationally
recognized human rights.”’

This same statement also called on the Bank “to create a mechanism which will guarantee
the full and effective participation of indigenous peoples in discussing and defining the
meaning and application of conducting free prior and informed consultation and
ascertaining broad community support with the Bank’s management, legal counsel, and
task teams (TT). Indigenous peoples’ suggestions and comments should be reflected in the
forthcoming Indigenous Peoples Guidebook and in any revisions made to BP 4.10."*

While the process leading to the adoption of OP 4.10 was far from adequate, it certainly
was an improvement in relation to the adoption of OMS 2.34 and OD 4.20. It should also
be contrasted with the process employed by the IFC as it revises its safeguard framework.
As noted above, in the almost three years since the process began, the IFC has held only
one formal meeting, in May 2005, with indigenous peoples to discuss its policy. This
meeting was largely off-the-record; hastily organized with participants not receiving the
documents until a few hours before the meeting; and did not deal with text that had been
endorsed by IFC management with the result that many questions were simply deferred
and unanswered. The May 2005 statement to the Permanent Forum quoted above,
therefore:

Encourages the International Finance Corporation to conduct further
consultations with indigenous peoples regarding the revision of its Performance
Standards to ensure that indigenous peoples are able to provide
recommendations as to how free prior and informed consent must be ascertained,
and under which conditions, so as to ensure that indigenous peoples’ customary
land and natural resource rights are not undermined by the IFC and its private
sector clients.”

Despite this call and despite the fact that a revised draft was released in September 2005
and is scheduled for final adoption in January 2006, the IFC has yet to initiate any formal
consultation process with indigenous peoples’ representatives to discuss PS7 and other
components of the draft policy framework. Additionally, as discussed in section Ill above,
the application of PS5 and PS7 will result in indigenous peoples’ customary lands and
natural resource rights being undermined and violated.

Indigenous peoples’ experiences at the project level have not been much better than they
have with policy processes, although there is some amount of variation depending on the
nature of the project, the government involved and the degree to which indigenous
peoples are organized in relation to the project. These projects have sometimes
engendered substantial opposition by indigenous peoples and violent suppression of this
opposition by some governments. Problems can and have occurred at all stages of
projects: preparation, implementation, monitoring and closure, for example. Project
preparation and design control the remainder of the project and, therefore, are the stages
where indigenous peoples’ input is most critical. According to Griffiths, however, it “is not
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uncommon for indigenous communities to only learn of a project once it has already
started after key assumptions [have been] made and decisions taken by outsiders.”** Put
another way, many projects may be and are viewed as top-down, external interventions
that are imposed on indigenous peoples, do not take into account their rights, priorities
and preferences, and more often than not place the majority of costs on indigenous
peoples while the vast majority of benefits are enjoyed by others.

The preceding views are largely confirmed by internal WBG studies. A 2003 review of the
implementation of OD 4.20, for instance, observed that the participation of indigenous
peoples in decision-making in WBG projects affecting them was “low” and that just 20
percent of projects had included clear benchmarks to measure impacts on indigenous
communities.”® The same report also found that sustainability of results for indigenous
peoples in all project types was also generally much lower than overall project
sustainability indicators.”® Another internal report reviewing OD 4.20 in relation to 87
projects approved after 2001 found that around 20 percent had little or no provision for
enabling indigenous peoples’ participation.” Of those that did have participation
measures, the report concluded that these were normally confined to basic consultation
meetings rather than meaningful participation.®®

Finally, internal and external reviews have found that the entire safeguard system suffers
from serious problems, both with regard to the substance of the policies as well as the
institutional structures concerned with implementation and compliance. The Extractive
Industries Review, for instance, concluded that “The reality in the field suggests that the
current Safeguard Policies have been unable to ensure that ‘no harm is done’ and that this
is due to both poor implementation rates and deficiencies in the policies themselves.” In
reaching this conclusion the EIR in part relied on a 2002 general WBG evaluation of
safeguard policies, which revealed that “performance in the area of safeguards has been
only partially satisfactory. Fundamental reform of implementation and accountability
processes is crucial. ... The current system does not provide the appropriate accountability
structure to meet the WBG's commitments to incorporate environmental sustainability
into its core objectives and to mainstream the environment into its operations.”'®

With regard to the then-draft OP 4.10, the EIR also concluded that “To be legitimate and
effective, a Safeguard Policy must be seen by the intended beneficiaries to provide
adequate safeguards and must be consistent with their internationally guaranteed rights.
This is presently not the case [with draft OP 4.10].""" Highlighting the importance of
attention to indigenous peoples’ rights in relation to OP 4.10, the EIR’s Eminent Person’s,
Dr. Emil Salim, stated that “the revision of the safeguard policy on indigenous peoples is a
fundamental test of the World Bank's commitment to poverty alleviation through
sustainable development.”'®

In a few projects, designated as ethno-development or ‘do good projects’ by the Bank and
which targeted indigenous peoples in Latin America, indigenous peoples have
acknowledged a higher degree of participation in and satisfaction with project design and
results. According to Griffiths, improved performance in these projects was related to
“long project preparation times, intensive staff inputs, willingness to pay unusually high
transaction costs, strong borrower commitments to reform and genuinely participatory
decision-making both in project preparation and implementation.”'®®* This could lead to
the conclusion that these elements should all be part of any project affecting indigenous
peoples. Nevertheless, even these projects have their critics, who argue that the projects
have caused divisions in indigenous organizations and communities, failed to address
underlying causes of poverty and have not effectively carried out the legal and policy
reforms required to secure and protect indigenous peoples’ land and resource rights.'™

In order to comply with WBG safeguard policies, projects normally must have built in
participation mechanisms. Under OP 4.10 and to a lesser extent the IFC's draft policy
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framework, indigenous peoples’ broad community support will now also be required in
relation to projects. How this will work in practice and whether it will improve indigenous
peoples’ participation in, acceptance of and benefits derived from WBG projects remains
to be seen. However, somewhere around fifty percent of World Bank operations is
programmatic lending such as structural adjustment and technical assistance loans, which
are not subject to the normal array of safeguard policies applying to projects, including
those pertaining to indigenous peoples. Programmatic lending therefore also is not
subject to any requirements concerning participation by indigenous peoples. These loans,
which often have significant and long-lived negative impacts, are routinely designed and
implemented behind closed doors and without any involvement of indigenous peoples or
others.

In recent years, the Bank has begun to work through Poverty Reduction Strategy Papers
with the goal of creating an alternative to traditional adjustment loans. While PRSP
formulation processes do often require indigenous participation, indigenous peoples still
complain that these processes disregard their concerns and still focus on conventional
adjustment measures such as liberalization, increasing foreign investment and
privatization. In some countries, indigenous peoples are not formally included in the
process and are instead categorized simply as ‘poor people’ and lumped in with civil
society in general. In others, indigenous peoples have managed to insert provisions in the
PRSP, yet nonetheless maintain that these provisions are not implemented while the
conventional adjustment-related provisions are prioritized.

The preceding indicates that there are major challenges to be faced when considering the
nature and extent of future engagement with the WBG, be it at a policy, project or
programme level. While some gains have been made in the past, these gains are tenuous,
some exist mostly on paper, and others have yet to be tested in the real world, in particular
in projects where governments are not committed to indigenous participation and rights.
Additionally, some of what may be considered to be gains - the inclusion of broad
community support, for instance — may actually represent serious set backs for indigenous
peoples’ rights in the long term. This will be especially the case if donor agencies, the
private sector and other multilateral agencies, for example, adopt FPICon leading to broad
community support in place of FPIC, the latter being employed by human rights bodies
and some multi- and bilateral donors and private sector bodies. This is not far fetched as it
is highly probable that the Equator Banks and a number of ECAs will adopt this
terminology as part of incorporating IFC standards.

V. Conclusions and Strategic Issues

When thinking about how to deal with the institutions that comprise the WBG, the
fact that they are owned and controlled by states should always be borne in mind. While
consensus decision-making at the board level of the institutions often has the effect of
softening extreme positions put forth by certain states, many of the states bring the same
issues, concerns and prejudices about indigenous peoples to WBG decisions that they hold
in domestic affairs. In some cases, policies expressed at the WBG may be less favourable to
indigenous peoples than domestic policies because it is finance ministries or their
equivalents that are the primary domestic focal points in relation to the WBG. These
ministries sometimes adopt positions that are at odds with the positions and policies of
ministries or agencies that address indigenous issues and the latter are normally not
involved in formulating positions expressed at the WBG.

The dynamics of decision-making at the WBG are further complicated by the fact that all
but five of the Executive Directors represent groups of states on the board and must
achieve consensus among these groups prior to expressing a position at board meetings.
This can also lead to the adoption of positions that contradict national policies and even
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national laws being expressed on behalf of certain countries. The Philippines, for instance,
is represented at present by a Brazilian Executive Director. During the debate about FPIC
at the WBG board meeting held in August/September 2004, this Executive Director was
one of the most vigorous opponents of FPIC despite recognition of the right in the
domestic law of the Philippines. Moreover, if it were so inclined, The Philippines would be
unable to dissociate itself from such a view at the level of the board or to express a
contrary view on its own.

While the board is the ultimate authority in the WBG, the role of WBG staff and especially
management should not be minimized. Projects and policies are in the first place designed
by staff and endorsed by management. WBG staff thus has a substantial role in shaping
what is eventually submitted to the board and the board, normally after substantial
informal and formal interaction with staff and sometimes even negotiation with
management, often makes few significant changes to what has been developed and
forwarded by staff. In this respect, it is also important to bear in mind that WBG staff
overall remains heavily dominated by economists, who often have little understanding of
social and environmental issues. Understanding of human rights issues and the role of
human rights in development is also minimal.

Moving from WBG policy issues to actual projects the situation can be equally complicated
because projects are basically government or corporate initiatives that receive funding
from the WBG. In the process of developing projects, the practice within the WBG,
although much more so in the case of the Bank, seems to be to negotiate project
development and conditions with the government and client with varying degrees of
attention to safeguard policy issues. This sometimes leads to safeguards being applied (or
not applied) in very different ways in different countries, something that will become even
more complex if the Bank begins to systematically employ the use of country systems
(meaning national laws) in place of safeguard policies.

The issue of the application of safeguards is further confused by the practice of the Bank
and sometimes the IFC not to fund more than one-third of the total project costs. This
often requires that additional donors be brought in as co-financers. These additional
donors may be other development banks, UN agencies, bilateral donors, ECA’s or the
private sector, some or all of whom may have their own safeguard standards. This may
then require a working knowledge or two, three or more sets of (potentially contradictory)
policy standards that apply to one project as well as any complaints or grievance
mechanisms that may be associated with the various policies. This problem is sometimes
avoided by all donors agreeing to apply one donors safeguard standards, but this is not
always the case. With regard to IFC projects it is also important to ascertain if the company
in question employs specific internal policies and how these may relate to indigenous
peoples.

With the preceding in mind, this final section provides thoughts and suggestions
concerning future strategic engagement with the WBG, both at the policy and project
levels, as well as engagement with other institutions and fora that may enhance the
efficacy of future engagement with the WBG. In formulating these suggestions, | have
tried to ensure that they are general enough for adaptation to a variety of local situations
and to thinking about a regional approach to these important issues. At the same time,
given that there will be discussion of these issues in workshops and further elaboration of
ideas and strategies, | have also tried to include mostly basic rather than detailed
suggestions.

A. Policy Level

OP 4.10 was adopted a mere six months ago and only applies to projects that entered the
funding pipeline after August 2005. It therefore does not apply to the majority of Bank
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projects being developed and implemented. However, all projects that meet this time line
need to be identified and carefully reviewed against the new standards contained in OP
4.10. One of the most important is clearly FPICon resulting in broad community support,
particularly given the ambiguities surrounding this concept and the fact that its
interpretation and utility may be strengthened and enhanced through practice in
implementation or the opposite may be the case. The board of the Bank also committed
to conducting a review of the first three years of implementation of OP 4.10, which will be
carried out sometime in mid- to late-2008.

Bearing in mind that some indigenous peoples are opposed to and reject any engagement
with the WBG, suggestions relating to OP 4.10 include:

e Ensuring that indigenous organizations, peoples and communities that are
concerned with or may be affected by Bank projects are well informed about the
requirements of OP 4.10 (and inter-connected OPs such as OP 4.01 on
environmental assessment) and are able to insist that projects are at least
consistent therewith. This is best done through direct training and the
development of simple explanations of or guides to the Bank and its OPs with a
special emphasis on OP 4.10. This training process should not treat Bank policy and
projects in isolation from international human rights standards applicable to
indigenous peoples;

e Establishing national and regional ‘working groups’ or the like to systematically
identify and track Bank projects applying OP 4.10 with the aim of providing well
documented inputs to the three year review of the OP agreed to by the board. In
the same vein, these groups could advocate, together with indigenous peoples
from other regions, for full indigenous participation in the three year review;

e Consistent with statements made to the UN Permanent Forum, advocating that
the Bank establish or cooperate with mechanisms “which will guarantee the full
and effective participation of indigenous peoples in discussing and defining the
meaning and application of conducting free prior and informed consultation and
ascertaining broad community support with the Bank's management, legal
counsel, and task teams.” One mechanism that the Bank could cooperate with in
this respect is the UN Permanent Forum itself, which has begun work on FPIC
methodology and mainstreaming FPIC in UN system activities pertaining to
indigenous peoples;

o Irrespective of whether the Bank agrees to the preceding point, it is important for
indigenous peoples, nationally, regionally and globally to proactively seek to
define FPICon and broad community support in ways that are consistent with
indigenous peoples’ traditional (or otherwise prevailing and accepted) methods of
collective decision making and use these ‘definitions’ both as a means of working
with affected communities/peoples and as a way of influencing government and
Bank understanding and implementation of the concept in Bank-financed projects;

e With regard to the last point above and in general, it is important to identify those
in government with primary responsibility for Bank projects and policy issues and
attempt to influence their thinking. In some cases, this may be helped by involving
national agencies and bodies responsible for indigenous issues or even legislative
committees or other bodies in any dialogue. The wisdom of such an approach is
very much dependent however on local political and other realities;

e In principle, Bank-funded project have to respect national laws. In some countries,
national laws contain higher levels of protection for indigenous peoples’ rights
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than OP 4.10. The Philippines’ Indigenous Peoples’ Rights Act is one such law,
requiring FPIC and having, at least on paper, much higher protections for land and
resource rights as the trigger for FPIC. In such countries, particular attention is
required to assessing projects in relation to higher national legal standards in
addition to OP 4.10 and in this sense it may be important to develop tailored
training materials that focus on this aspect of Bank projects;

e A working relationship with the Indigenous Peoples’ Unit at the Bank could also be
useful in relation to all of the above as well as in general;

e Where a Bank project fails to adhere to the broad community support requirement
or fails to apply the concept in an adequate manner, consideration could be given,
where applicable, to filing a formal complaint with the Inspection Panel to seek a
formal ruling on the nature and content of the concept (the risk would be that the
Inspection Panel interprets the concept restrictively);

e Continue to provide input to and seek recommendations from the UN Permanent
Forum with regard to the activities of Bank and interpretation and implementation
of OP 4.10. Regional caucuses are the norm at the Permanent Forum and
therefore, consideration can be given to formulating a regional position on OP
4.10 for discussion in the Asian caucus.

The IFC policy framework is still in draft form and although it is expected to be approved in
January 2006, approval may take much longer. This makes it difficult to state concrete
suggestions other than ones that pertain to the process of further elaborating the draft
text and eventually its approval, or ones that apply to issues that almost certainly will
appear in the final policy. Some of these are similar to those discussed above in relation to
OP 4.10. I will begin with process issues:

e While there is not much time to do so, it is still important to submit national and
regional statements expressing indigenous peoples’ views on the IFC policy
framework. At this time, this is best done by directing comments to Executive
Directors rather than IFC staff, although until 25 November 2005, it is still possible
to submit written comments electronically to the IFC. Comments to Executive
Directors should be submitted not only to Asian EDs but also to all the EDs, and
could focus on the lack of meaningful consultations with indigenous peoples as
well as flaws with the substance. It is also important to raise these issues with
Permanent Forum members and ask that they reiterate concerns to the IFC and
others;

e The Equator Banks have a working group on the IFC policy revision process that
provides input to the process as well as assesses implications for the Banks
themselves. It is important to consider direct engagement with this group in order
to seek strengthening of policy standards when these are incorporated into the
common standards employed by the banks. This can be done using largely the
same analysis as that employed for the IFC policy and in cooperation with
sympathetic organizations monitoring the Equator Banks, such as the Bank Track
Network. It is important to recall that these banks provide substantially more
private sector financing than the IFC does and have expressed a willingness to
address gaps in the IFC policy when they formulate or finalize their own standards;

e The points proposed in the section on OP 4.10 could all also apply to the IFC policy
once adopted.

B. Project Level
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Projects present some of the same issues that were raised above in relation to policies -
after all the policies apply primarily to projects — as well as some different issues.
Interpretation and application of broad community support is one very important issue in
relation to projects and policies, for instance. There will also be differences in the way an
IFC project may be approached compared to a Bank project given that the former
invariably involves private sector actors. Key suggestions include:

e Providing support to national and regional organizations to develop staff capacity
to identify, advise affected communities on and monitor WBG-financed projects
from as early in the project cycle as possible. Identifying projects early in the cycle
is critical to success in influencing project design and subsequent implementation.
A good understanding of the internal project processing cycle within the Bank is
very important in this respect. As the project is designed through interactions
between the government and the Bank, interventions should be addressed to
both the Bank and government, although it may be strategic or, in some cases, the
only option to focus more on the Bank and its compliance with safeguard policies
- the only real means of holding the WBG accountable - if the government is
inaccessible or unreceptive;

e Consultants are usually employed in the design of projects and it is also therefore
important to try to identify and communicate with consultants, particularly those
specifically addressing indigenous peoples’ issues and legal issues;

e lItis also important to identify the full range of financers in WBG-funded projects,
whether they have policies of their own and to what extent these apply to the
project in question. It is also important to communicate concerns to all of the
donors involved as one may raise issues with the Bank or the government and can
assist in influencing the project in this way. It is not uncommon for certain donors
to take and act on more supportive positions in relation to indigenous peoples’
rights than the WBG and the government or client and this possibility should not
be ignored;

e In IFC projects, it is important to identify company policies that may apply to
indigenous peoples and also compare these to project criteria and performance.
The company may also be a member of an industry group that has policies that
can be raised, for instance, the International Business Leaders Forum or the
International Council on Metals and Mining. These policies, with the exception of
company policies, are almost always voluntary and therefore of limited utility.
Pressure can also be brought to bear on companies through shareholder meetings
and through investor groupings with an interest in the company;

e Finally, where national legal systems provide adequate remedies, strategic
litigation against WBG projects could form part of an overall strategy for
addressing deficits in rights protection. While domestic remedies may not always
be sufficient to achieve adequate rights protection, litigation may nonetheless be
useful as a means of exhausting local remedies for the purposes of having the case
reviewed by an international human rights body. This option, however, is only
available to indigenous peoples in those countries that have ratified the relevant
human rights instruments and/or accepted the jurisdiction of human rights bodies
to receive complaints.

This is an important strategic option over and above addressing specific cases
because building a body of jurisprudence demonstrating that rights violations
occur in WBG-projects strengthens the argument that OPs are inadequate and
require strengthening and that the WBG in general needs to better address human
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rights issues throughout its operations. While cases may not be brought against
the Bank directly — it enjoys immunity from domestic legal action — they may
nonetheless be brought against the government in relation to the same Bank-
financed project and therefore decisions may apply by association to the Bank as
well. The IFC is not necessarily immune and can be sued in countries where it
maintains a country office. IFC client’s may also be sued in domestic venues as
may host governments for failure to protect indigenous peoples from violations
perpetrated by corporations. In either case, where applicable, international
complaints may then be filed once domestic remedies have been exhausted.

C. Programmatic Level

Addressing issues at the programmatic level is a great deal more complicated than it is at
either the policy or project levels. This is especially the case as many programmatic loans
are not well publicized, if at all, and are not subject to the safeguard policies applying to
indigenous peoples including the participation requirements set out therein. The main
suggestion with regard to programmatic lending is to try and identify these loans and raise
concerns before they are approved or otherwise at the earliest stage possible and to lobby
both the government and the Bank to ensure that indigenous peoples are involved in
decision making.
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